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Preface

The concept of security has changed, but the problem of drugs remains the same
while society itself changes. We should, nevertheless, be able to predict the emer-
gence of new threats in order to reduce the harm they eventually cause. As NGOs
have gained a deeper insight into drug related problems in our societies, their
impact and contribution in designing solutions to future problems should by no
means be ignored. That is why this volume of the country reports of the Drug Law
Reform Project initiated by Diogenis Association, one of the leading nonprofit or-
ganizations that promote drug policy dialogue in South East Europe is the first step
towards reducing the harm to society caused by drugs. The aims and the objectives
of the project are to exchange views, concepts, and findings among scientists, re-
searchers and practitioners from various countries on a rather broad field of drug
legislation in the South East European countries, in particular with a view to bring-
ing to the fore the role of NGOs in policy making related to drug issues. This coop-
eration will highlight the differences in legislation, new ideas, theories, methods,
and findings in a wide range of research and applied areas in connection with the
drug situation in the South East European countries.

The empirical part of the study compares the relevant national strategies on drugs,
national substantive criminal legislations, national drug laws and institutions, as well
as drug law enforcement in practice, sentencing levels, and the prison situations in
Albania, Bulgaria, Bosnia and Herzegovina, Croatia, the Former Yugoslav Republic
of Macedonia, Greece, Romania, Serbia, Slovenia, and Montenegro. As regards the
general picture of the report as a whole, several common traits are obvious. There is
a severe gap between acts of legislation and their practical implementation. This task
includes examination and development of laws, theories, structure, processes and
procedures, causes and consequences of societal responses to drug criminality, delin-
quency, and other security issues. The next paper focuses on supra-regional compar-
isons and aims to explain why NGOs play an important role in identifying the factors
necessary for effective reforms. Adequate financing of NGOs is especially problem-
atic, for it is a crucial factor in establishing their independence. The most profound
example of how financing influences this independence-gaining process is the fact
that there is currently no workable system for financing NGOs, as these mainly rely
on international funding schemes overly susceptible to political influences.

The new security concept of the European Union is built on the Lisbon Treaty and
the Stockholm Programme in which drugs turn out to be integral to all contempo-
rary threats. Prevention and repression of drugs and crime is an aim no one would
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dare to question. Drugs have always been present, and it seems they always will
be; therefore, we must control and manage them to minimize their risk for society,
though we might never succeed in totally eliminating them. The countries along
the Balkan route of drugs need to take a more balanced approach to gathering and
collating intelligence on drugs, and exchange their experiences gained in law re-
forms and put these into practice. Implementation of new ideas should be based
on accurate threat assessments, not on political or media priorities. NGOs can as-
sist in developing the necessary expertise required for these tasks, for they have a
broader insight into drug related problems.

Due to various pressures and interests, there is often a lack of cooperation between
governmental and non-governmental institutions. It is often the case that the objec-
tives of various interest groups are more strongly defended than those of democratic
society, evermore deepening the gap between the law and its practical implementa-
tions. A weak civil sector lacks the eagerness to tackle these problems, as there are
no powerful NGOs or other pressure groups that would criticize state politicians for
their deficient work. Political apathy and the overall mistrust of the populations are
reflected in weak support to new ideas and lawful solutions. The media usually play a
limited role in presenting these solutions and usually lack the necessary expertise in
drug related topics. It seems that the legislation governing civil sectors does not en-
courage the development of such NGOs that would criticize the state.

The problem with funding and a lack of interest in communication between politics
and NGOs prevails and the non-governmental sector still has great difficulties claim-
ing for itself the status of an equal partner in drug reforms. To remedy this, we should
encourage any cooperation between the public sector and NGOs. Greater opportu-
nities for funding these organizations may stem from international cooperation and
from EU institutions, such as the one established within the Diogenis project which,
through its web page, publications, etc., is becoming an increasingly powerful voice
informing and educating the public about adverse drug effects and other drug related
issues. It participates in international researches and projects. It provides a good exam-
ple of how to carry out researches, conferences, and round tables while focusing group
discussions on drug related problems existing in the South East European countries.
Nevertheless, and in spite of the problems, the future researches and legislation should
also focus on controlling the flow of the money. Since the money earned from drugs is
invested in legal business, through corruption and money laundering, we should ex-
pose legal solutions in order to curb those problems in the future.

Bojan Dobovsek Ph. D.
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Introduction

In all the countries of South East Europe! there are initiatives to change the drug
laws. Several countries are changing their legislation in order to adjust it to the new
socio-political conditions and some are changing their legislation in order to meet
the requirements of the European Union in view of becoming members of the EU.

The Diogenis Association took the initiative to set up a project on Drug Law reform
in South East Europe, because this is a crucial period for the development of drug
policy in the SEE countries within which civil society involvement can play a posi-
tive and decisive role. It is our conviction that non-governmental actors in the field
of drugs have to have a say in shaping drug policy and influence drug Legislation.
This volume is the result of cooperation between the Diogenis Association, NGOs
participating in the Drug Policy Network in South East Europe” and the research-
ers affiliated with research institutes and universities in the countries in South East
Europe’.

1. The countries of South East Europe participating in this project are: Albania, Bosnia and
Herzegovina, Bulgaria, Croatia, Former Yugoslav Republic of Macedonia, Greece, Montene-
gro, Romania, Serbia, Slovenia.

2. The following organisations participate in the Drug Policy Network in SEE: Aksion Plus, Alba-
nia; NGO Victorija, Banja Luka,Bosnia Herzegovina; Association Margina, Bosnia and Herze-
govina; Initiative for Health Foundation (IHF), Bulgaria; Udruga Terra Association, Croatia;
Healthy Options Project Skopje (HOPS), Former Yugoslav Republic of Macedonia; Associa-
tion DIOGENIS, Drug Policy Dialogue in SEE, Greece; Kentro Zois, Greece; Positive Voice,
Greece Juventas, Montenegro; Romanian Harm Reduction Network (RHRN), Romania; NGO
Veza, Serbia; Association Prevent, Novi Sad, Serbia; The “South Eastern European and Adriatic
Addiction Network” (SEEAN), Slovenia; Harm Reduction Association, Slovenia.

3. The researchers that worked on this project are: Ulsi Manja, Lecturer, Department of Criminal
Justice, University “Justiniani 1, Tirana, Albania; Atanas Rusev and Dimitar Markov, Centre
for the Study of Democracy, Sofia, Bulgaria; Irma Deljkic, Assistant Professor at the Univer-
sity of Sarajevo, Faculty of Criminal Justice Sciences, Bosnia and Herzegovina; Dalida Rittossa,
Professor’s assistant at the department of Criminal Law Faculty of the Law University of Rijeka,
Croatia; Natasa Boskova, Legal advisor, HOPS Skopje, and Nikola Tupanceski, Prof. at the Ius-
tinianus Primus Faculty of Law, St. Cyril and Methodius University, Skopje, Former Yugoslav
Republic of Macedonia; Nikos Chatzinikolaou, Lawyer, PhD in Law (Criminal Law), academic
partner of the Department of Criminal Law and Criminology of Law School, Aristotle Uni-
versity of Thessaloniki and Athanasia Antonopoulou, Lawyer, PhD in Law (Criminology &
Crime Policy), senior researcher in the Department of Criminal Law and Criminology of
Law School, Aristotle University of Thessaloniki; Vlado Dedovic, Ph.D. Studies, Teaching
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The volume contains separate reports per country which describe the current Na-
tional Strategy on Drugs, the national substantive criminal law, the national drug
laws and institutions, Drug law enforcement in practice, sentencing levels and the
prison situation, initiatives for drug law reform undertaken by the government
and/or parliament in recent years and proposals and recommendations for further
research and advocacy work.

Some findings which are characteristic for the situation of drug policy and drug
legislation as presented in the country reports are summed up here.

Discrepancy between strategies and practice

All SEE countries have adopted a National Strategy during the last decade. The
majority of them have also adopted Action Plans for the implementation of the
Strategy. With the exception of some countries the majority have not evaluated
their strategy and action plan. Most of the countries do not have formal evaluation
mechanisms. It has been suggested that the establishment of external evaluation
has to be carried out by independent institutions. According to the national strat-
egy of all SEE countries, NGOs and civil society should play an important and active
role in policy making, mainly in the field of treatment and rehabilitation, but also on
harm reduction. In practice there is a gap between strategy and practice. Harm re-
duction is not enshrined in national legislation and many projects will be in danger
when external funding is terminated.

Different legal traditions; common practice of high penalties; no distinction between
“soft” and “hard” drugs; penalisation of possession for personal use.

The criminal justice systems in the countries of SEE have different legal traditions.
There is great diversity in all the participant countries in the typology of the penal-
ties imposed according to the legislation. The main custodial sanction in all SEE
countries is imprisonment. Fines are also included in all the sanction systems that
were examined. The duration of imprisonment ranges from a few days to 15, 20, 25
or 30 years. Life imprisonment is imposed in five countries (Greece, Bulgaria, Slov-
enia, Romania, Former Yugoslav Republic of Macedonia), while in Bosnia-Herze-
govina long-term imprisonment ranges between 21-45 years. There is also a vast

Assistant, Faculty of Law, State University of Montenegro, Montenegro; Andrea Parosanu,
researcher, Master of Laws (LL.M.) in Criminology and Criminal Justice, University of Greif-
swald, Germany and Ecaterina Georgeta Balica, Senior researcher, Associate Lecturer Ph.D.
University of Bucharest, Faculty of Sociology and Social Work, Romania; Dragoljub Jovanovic,
University of Belgrade, Faculty of Special Education and Rehabilitation, Belgrade, Serbia; Bo-
jan Dobovsek, Prof. Faculty of Criminal Justice and Security University of Maribor, Slovenia
and Gasper Hribar, Faculty of Criminal Justice and Security, University of Maribor, Slovenia.
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diversity in the ways that custodial sanctions are served and the alternative forms
provided during sentencing. Probation/conditional sentencing or a suspensed sen-
tence are provided in all sanction systems of the SEE countries.

In the criminal legislation of all countries, there are provisions concerning culti-
vation, production and trade of drugs (trafficking); With the exception of Greece
where use is penalised, in the vast majority of the countries, only the possesion of
drugs is penalized. In general, in the national legislation, there is no distinction be-
tween “soft” and “hard” drugs. For the majority of the countries, there is no legally
established difference between small and big dealers. For several of the countries,
there is a differentiation for organized criminal groups of dealers.

Cannabis production and use is dominant in all countries of the region

Cannabis cultivation is dominant in all the SEE counties. Large quantities of can-
nabis plants are detected, uprooted and confiscated by the law-enforcement au-
thorities in Greece, Bulgaria, Slovenia, Romania, Bosnia-Herzegovina, Croatia,
Former Yugoslav Republic of Macedonia and Albania.

Increase of the prison population over the last years; poor living conditions and in-
creasing drug use in prisons; inadequate medical care inside prisons.

For the majority of the countries, the living conditions in detention facilities are
very difficult because prisons are overcrowded. This fact is a common problem and
a general endemic characteristic of the correctional systems of the majority of the
countries.

The problem of drug-use in prisons emerges clearly through the national reports.
There is diversity in the provision of treatment programmes for drug dependent
prisoners. Medical care inside prison is provided for all prisoners by medical staff
while only outside the prison can help from other medical institutions and NGOs
programs be provided to prisoners. It is possible to divert drug users from prison
into community-based treatment for drug addicted perpetrators of drug-related
offences, though diversion mechanisms combined with treatment programmes
(suspension of penal prosecution, execution of the sentence/probation/ condition-
al release from prison) are currently implemented in a very limited way.

Social re-intergation programmes almost absent

For the majority of the SEE countries, the strategy for social reintegration can be char-
acterized as either incoherent or only nominal and there seems to be a long way to go
for the implementation of such policy. There is no specific strategy for social reintegra-
tion in Bulgaria, while two NGOs have been implementing projects for social reinte-
gration and re-socialization of offenders following the execution of their sentence.
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With the exception of Croatia, in the vast majority of the participant countries,
there is no statistical data available for recidivism of the offenders sentenced for
drug-related crimes. According to the data provided by Croatia, the rates of previ-
ous convictions are exceptionally high among drug offenders.

Support for alternative measures to incarceration, reservations to decriminalization

The relevant national authorities and the state recognized agencies and service
providers are cautious in their reactions concerning proposals for change which
are considered to be contrary to the international conventions. Governments and
parliaments are making use of the room that exists in the international conven-
tions to introduce new ways of facing the problem, but they are hesitant to speak
about reform of the conventions.

NGOs express clearly the wish for reform in several areas, especially the decrimi-
nalization of possession for personal use and the wish to enshrine harm reduction
services in the national legislation. But also NGOs are on the one hand concerned
about the general feeling of the public that is reserved towards decriminalization of
drugs and on the other hand they are in favor of restricting access to illicit drugs, to
which young people have easy access via internet.

All relevant stakeholders support alternative measures to incarceration of drug of-
fenders. They are convinced that alternative measures will result in a reduction of
incarceration and minimization of the negative consequences of criminal prosecu-
tion and short-term prison sentences to drug addicted persons.

Unbalanced Spending of Financial resources

Broadly speaking, the available resources for drug supply reduction and drug de-
mand reduction is not balanced. The national strategies present a comprehensive
view in which the elements to reduce drug demand and supply of drugs are bal-
anced. However, in practice there are difficulties in implementing this balanced ap-
proach. Some say that this is due to lack of budgetary resources. Others point out
that it is a question of priorities and policy orientation. Lack of human resources
and financial support for treatment programs is a significant issue; it is necessary
to allocate increasing amounts of money from the state budget for treatment serv-
ices provided to drug users.

The Drug Law reform Project will undertake further initiatives concerning Legisla-
tive reforms in South East Europe. The next steps will be an in-depth analysis and
research of specific issues relevant for countries in the region. The regional charac-
ter of our activities is of great importance since we aim to support reforms that also
promote coordination and close cooperation between the South East European
countries. This approach is particularly important due to the cross-border charac-
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ter of criminal offences associated with drug trafficking, as well as common socio-
political characteristics of the majority of states in the region. The project aims to
promote policies based on respect for human rights, scientific evidence and best
practices which would provide a framework for a more balanced approach and will
result in a more effective policy and practice. A major concern of our activities is to
encourage open debate on drug policy reform and raise public awareness regard-
ing drug policies, their effect and their consequences for individuals and society.

This project and the other activities of the Diogenis Association are an effort to
connect developments and initiatives in the SEE region with the European Union’s
Drug Strategy and Action Plan as well as with global developments on Drug Policy.
After several decades of implementation of the current international drug control
system, there is worldwide a sense of urgency to adjust the system, correct the as-
pects that cause adverse consequences and make it more effective. Open dialogue
with the relevant authorities responsible for Drug Policy is essential in the search
for more humane and effective Drug Policies and practice. The critical voices of
civil society organisations such as the NGOs must be seen as a complementary
contribution to the Drug Policy debate. Our cooperation with research institutes
and universities is growing and there is mutual appreciation of our activities. The
combination of the NGOs practical experience in the field and the scientific in-
sights of researchers is a valuable contribution to the drug policy debate. It is up to
the policy makers and governments to make use of proposals and recommenda-
tions and incorporate suggestions in Strategic choices and Legislation.

Thanasis Apostolou

Director of Diogenis Association
Drug Policy Dialogue in South East Europe

XIII






IIpoAoyog

H évvola g aogddetag éxet ahAd&et, aAld To TIPOPANUA TWV VAPKWTIKWV Ttopa-
{ével To 1810 eva 1 kovwvia adladel. Oa mpémel, wWOTO0O, va giflacte oe Béon va
TPOPAEYOLLE TNV ELPAVIOT| VEWV ATTEIAWY, TIPOKEWUEVOD Va Teplopicovple TN PAd-
Bn mov ta vapkwtikd TeAkd mpokalovv. Aedopévov 6Tt ot M KuPepvntiég Op-
Yav@OeLG EXOUV amokTroet pia BabvTepn Katavonon Twv TpoPANUATWY TOL O)e-
TiCovTat fe Ta VApPKWTIKA OTIG KOWVWViES pHag, | oupBoAr| Tovg 0To oXedtaoud ya
™V emihvon peAAoVTIKOV TPOPANUATWY Kl O AVTIKTUTIOG TWV TTPOTACEWY TOVG
dev mpémel o kaplia mepinTwon va ayvonBovv. IV avtd kat o Tapwy TOHOG oL Tre-
pLéxet Tig avd xwpa exbéoeig Tov Ipoypapparog MetappvBpuong tng Nopobeoiag
TEPL VAPKWTIKWY, Tov Eekivnoe pe mpwtoPovlia tng Etaupeiag Atoyévng, pag anod
TIG ONUAVTIKEG [ KepOOOKOTIKEG OpYavwoelg Tov Tpowdel Tov Stdhoyo ya tnv
moMTIkn Twv vapkwtikwv ot Notioavatohkr Evpwrn, eivat To mpato Prjpa yio
TN HEIWOT) TWV OPVITIKWY GUVETELWY TIOV TIPOKAAOVY T VAPKWTIKA OTNV KOWVW-
via pag. Ot okomoi kat ot otdxoL Tov IIpoypapparog MetappdBpiong tng Nopo-
Beoiag eivau ) ovvepyaoia, n avtadlayr andyewy, eV Kat TPOTATEWY, peTAlD
EMOTNUOVWY, EPEVVITWY KA ETAYYEAUATIWY OF £VaL OXETIKA VPV Tedio TNG VOpLO-
Oeoiag mepl vapkwTikwy oTig xwpeg g Notoavatohikng Evpwmnng. Ztdxo anote-
et emtiong 1) poBolr) Tov podov Twv Mn KuPepvntikawv Opyavwoewy ot xapagn
TOMTIKNG Yt Ta vapkwTikd. H ovvepyaoia avtr) Ba avadeifet tig Stagopég otn
vopoBeoia, véeg 18¢eg, Bewpieg, eB0dovg, kau ovpmepdopata epeLVOV O EVa VP
@aopa Oepdtwy Tov oxeTilovVTal pe TNV KATAOTAOT TWV VAPKWTIKWY OTIG XWPES
¢ Notioavatohikng Evpanng.

210 eUMEPIKO UEPOG TV ekBETEWY OLYKpPIvOVTAL OL OXETIKEG eDVIKEG OTPATNYIKEG
yla T vapkoTikd, 1) €0vikn ovotaotikn motvikr) vopoBeoia, ot eBvikég vopobeoieg
Kot Ta Beopuka dpyava yia T VapKWTIKG, Ta Beopukd dpyava emBoAng Tov vopov,
o eminedo emPoAng TOWVWY, Kal 1] KATdoTtaon oTig guAakég otnv AABavia, BovA-
yapia, Boovia kaw Epleyopivn, Kpoartia, IIpany TovykoohaPikr Anpokpartia tng
Maxkedoviag, EAA&da, Povpavia, Zepfia, Zhofevia kat MavpoPovvio. Ocov agopd
0T YeVIKI elkdva Twv ekBéoewv 0To GUVOAD TOVG, €ival TPOPAVWGS TOAAA TaL KOLVA
XAPOKTNPLOTIKA. Yrtdpyet peydAn Sidotaon petald Twv vopoBetikwy Statdfewv kat
NG TPAKTIKNG ePapuoyng Tovs. Eva pépog twv exBéoewvy mephapPavet tnv e&éta-
on Kat TV avdntuén Twv vopwy, Twv Sopdv, Twv Sadkaotwy, Twv atiowy Kat Twv
OUVETELDV TWV KOWVWVIKOV avTIOpACEWwY yla TNV eyKANUaTkoTnTa Tov oxetifetat
LE Ta VAPKWTIKG, kaBwg kau dAa {nrpata acddetag. Mio dAAn evoTTa emike-
VIPWVETAL 0€ CUYKPIOELG IOV VTIEPPAiVOVY Tat TIEPLPEPELAKA OPLAL KAl EXOVY WG OTOXO
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va efmynoovy yiati ot MKO Siadpapati{ovy onuavtikod poo 6Tov eVIOTIOHO TwV
TAPAYOVTWV TIOV EIVAL ATAPAUTNTOL VIO TNV EMTEVEN AMOTENEOUATIKWY HeTAPPLD-
piogwv. Emapkng xpnpoatodotnon twv MKO eivar Staitepa mpoPAnpatik, aAAa
amotelei kpioo mapayovta yla tn Statrpnon g aveaptnoiag Tovg. To mAéov é-
Snho mapddetypa Tov wg n xpnpatodotnon ennpedlel avtr Ty anoktnon avefap-
Tnolag, anoteAel T0 Yeyovog OTL oTjpepa Sev LTIAPXEL EQAPHOCLLO CVOTHUA Yia T
xpnuatodomon twv MKO, kabwg avtég otnpilovtat kupiwg oe diedvr ovotipata
xpnuatodotnong vrepPolid evaioOnTa oe TOMTIKEG EMPPOEC.

H véa évvola tng aopaletag g Evpwmaikng Evwong faciletat otn ZuvOnkn g
AtoaBovag kat To TPOYpappa TG ZTOKXOAUNG OTOL Ta VAPKWTIKA @aivetat vo
glval avamoomaoTo KOPUATL OAwV Twv ovyxpovwy amethwv. IIpoAnyn kat kata-
OTOM) TWV VAPKWOTIKWY KAl TOV EYKANUATOG givat £vag oTdX0G oL kaveic dev Ha
ToApovoe va aplopntioet. NopkwTikd virpxav mavta kat gaivetat 6Tt mévta fo
VTTAPXOLV. )G EK TOVTOV, TIPETIEL VaL Tt EAEYXOUHLE Kait Vo Tat Stayetpt{OpaoTe ya va
eAaxLoTOTOLOVIE TOVG KivOLVOUG yla TNV Kovwvia, av kat toTé dev Ba pmopéoov-
{e va TeTUXOLpe TNV TavTeAr Tovg e§ahenym. Ot xpeg katd prkog g Bakkavt-
KNG 0800 TWV VaPKWTIKWY XPelaletal va uoBeTHEOLV iiat TTLO L.GOPPOTNHEVT TTPO-
0¢yyLon ovANOYNG Kat avTImapaoAng TANPOPOPLOY OXETIKE e T VOPKWTIKE, Vot
avtaAdaouv Tig epmelpieg Tovg mov anokThONKav and vopoBeTikég petappudyi-
oelg Kat va Ti§ epappocovy oty mpaln. H epappoyn véwv i8ewv mpémnet va Pa-
oiletat oe akpiPeic EKTIUAOELS TWV ATELADY, KAl OXL G€ TTOMTIKEG 1] EMKOVWVLAKEG
npotepatotnteg. Ot MKO pmopotv va fondroovv atnv avamtugn g anapaitn-
TNG TEXVOYVWOLAG TTOL AMAUTEITAL VIt AVTEG TIG SPATELS, YLATE £XOVV Uia eVPVTEPN
elkOVa TwV TPOPANUATWY TOL OXETI{OVTAL HE TA VAPKWTIKAL

Abdyw Slapopwv TECEWV KAl GUHPEPOVTWY, VIIAPXEL OVXVA EAAEWYT) oLVEpPYaOiag
HeTagD KLPEPVNTIKWV Ko () KUBEPVITIKWY OPYAVIOH®Y. ZUHBAVEL CLYVA Va LTTE-
paoilovtat 60evapd Ta GUPPEPOVTA KAt Ot GTOXOL TWV SLAPOPWY EVOLAPEPOUEVWV
OpASWY aVTi TWV CUHPEPOVTWV KAl TWV OTOXWV TNG SNUOKPATIKAG Kotvwviag Tot
ohoéva kot eptocoTepo Pabaivel To xdopa petagd g vopobeoiag kot TG epap-
HoyNG TG oty Pdn. Ao a avioxvpn Kovwvia Twv ToMTwv Aeinet o evBovota-
opoG va aoXoAnOei pe kotvwvikd mpoBAnuata, av dev vtapyovv Suvapkég Mn Kv-
Bepvnrikég Opyavwoelg 1 aAeg opddeg mieong mov Ba emikpivouy Tovg TOAITIKOUG
TOV KPATOVG yla TNV MANuueAr epyacia Tovg. H moArtikn andBeta ko 1) yevikr dv-
oo Tia TWV TOAT@V avTikatontpilovtat otny adbvaun vrootipién véwv 1dewv kat
voppwv Aoewv. Ta péoa evnpépwong Stadpapatifovy ouviBwg meploptopévo poo
0TIV TAPOLOIAOT) AVTWY TwV AVoEWY Kat ouviBwg oTepovvTaL TNG amapaitntng Te-
xvoyvwoiag og Béparta mov oxetifovron pe Ta vapkwtikd. Paivetat 0Tt 1) vopobeoia
TIOL QLETEL TIC OPYAVWOELG TNG KOVWVIAG TwV TOAIT@V Sev guvoel tnv avdmtuén Mn
KuBepvntikawv Opyavawoewy mov Ba £xouv pia KPLTIKr) 6TAOT TPOG TO KPATOG.
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O pn kuPepvnTiog Topéag egaxolovBei va éxet peydleg SuokoAieg va Stexdiknoet
ylat Tov eauTo ToL Tr) 001 TOV LOOTIHOV ETAIPOV OTIG HETAPPLOLLITEL TWV VapKWw-
TIKWY, JLa kot 1) XprHatodotnon kot 1 éAAenyn evolapépovtog emkovwviag ava-
peoa oty moArtikr kot Ti¢ Mn KvBepvntikég Opyavwoelg amotelel To kvpiapyo
npoPAnpa. Tio va avtipetwmotel auth 1) katdotaon, Oa mpénet va evBappivov-
pe kdBe ouvepyaoia peta&d Tov dnpodotov Topéa kat Twv Mn KuPepvitikwv Op-
yavwoewv. [Teploodtepeg evkatpieg yla xpnuatoddTnon Twv 0pyavioHwV auTov
propet va tpoéABovv and ) Siebvr ovvepyaoia kot and ta dpyava g EE. Ztnv
npokeipevn mepintworn tov Ipoypappatog Metappvbuiong g NopoBeoiag tng
Erawpeioag Atoyévng, n ewvr twv Mn KvBepvntikwv Opyavaooewy yivetat OAo kat
LOYVPOTEPT HEGW TOV AladkTVOV, SNHOCIEVCEWY, K.ATL., EVI|LEPOVOVTAG KAl €K-
TadeVOVTAG TO KOLVO OXETIKA e TIG SUOUEVEIG CLVETELEG TNG XPTIOTG VAPKWTIKWY
Kkat aAa Bépata mov oxetifovral pe ta vapkwtikd. Eival éva kakd mapadetypa
YLa TO TG UTTOPEL KAVEIG VA TIPAYHATOTIOW|OEL £PEVVEG, OLVESpLA Kal OV{NTHoELS
OTPOYYVANG Tpamélng, divovtag mapaAAnla mpotepatdTnTa oe GLTHOELS yla Ta
VapKWTIKA TTov oxeTiovrat pe mpoPAnparta Tov vITapXoLY OTIG Xwpes TG NoTioa-
vatoAwkng Evpwmmng.

Top’ OAa atd, ko tapd To TIpoPARHaTa, ot LEAAOVTIKEG €pevveg Kau 1) vopoBeoia Ba
Tpémel emiong va emkevipwlel oTov Eheyxo TG porg xpuatos. Aedopévov 0Tt Ta
Xprpata o kepSil{ovTat amd Ta VapKwTKd eevODOVTaL 08 VOUUES SpaoTnpLOTITES
péow g StagpBopag kat Tov Eemibpatog pavpov xprpatog, Ba mpénet va oke@TOVE
VOIIES ADOELG TIPOKELLEVOL VO TIEPLOPIoOVE AVTE T TIPOBAT AT OTO [EANOV.

Bojan Dobovsek Ph.D
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Ewcaywyn

Ze OAeg TG XWwpeg G Notioavatohkng Evpawmng! éxovv avalngBei mpwtofou-
Nieg yua va adhaget ) vopoBeoia mepi TwV VapKWTIKAOV OVOLWYV. APKETEG XWPES
aAalovy Tr vopoBeaia TOVG TPOKEUEVOL Va TV TIPOCAPUOGOLV OTIG VEEG KOL-
VWVIKO-TIOALTIKEG OLUVOTKEG Kat peptkég aAAdlovv Tr) vopoBeaia Tovg TpokeLEvoL
va avtanokptBobv otis anartiioelg g Evpwnaikng Evwong pe oxomno v évtaln
tovgotny EE.

H Eraupeia Aloyévng avédafe tnv mpwtoPovAia va apyioet to IIpdypappa yia
Metappobuion g NopoBeoiag mepi Nopkwtikav otnv Notioavatohikr; Evpw-
7, €netdn) auti 1 TEPiodog eivan KpLown yia TV avantugn TG TOATIKAG yla Ta
VaPKWTIKG 0TIG Xwpes TNG NotioavatoAikns Evpwmnng, dmov n) kowvwvia tTwv moAt-
Tv Oa mpémet va Stadpapatioet BeTkO Kat amoQactoTko poo oTn SlapdpPwor)
¢. Eivau memoifnon pag 61t ot un kvBepvnTikoi opeig 0TOV TOpER TWV VAPKWTL-
KWV TIpEMEL vaL €X0UV AdYo 0Tn SLapOpPWaT TNG TOAITIKNAG Yo Ta VOPKWTIKE Kat
va ennpedoovy T oXeTikr vopobeoia. O mapwy TOUOG ival To anoTéAeopa NG
ovvepyaoiag petafd g Etatpeiag Atoyévng, twv Mn KuPepvitikwv Opyavwoe-
WV IOV OVUPETEXOLY 0TO AikTvo Zvvepyaoiag yia Tnv TTohtikr Twv Nopkwtikwy
oV NotioavatoAikr) Evpamn?® kau Twv epeuvntdv mov anacXoAodvTat o€ epev-
vnTikd 8podpata ko mavemotipa xwpv s Notoavatohkng Evpwmng’.

1. O xpeg g Notioavatohkng Evpwnng mov ouppetéxovy o° avtd To mpoypapipia eivat
ot efng: AABavia, Boovia kat Epleyofivn, Bovkyapia, Kpoatia, ITpwnv Tiovykoohafxr
Anpokparia tng Makedoviag, EAAGSa, MavpoPovvio, Povpavia, Zepfia, ZhoPevia.

2. O axohovBeg opyavwoelg ovppetéyouy oto Aiktvo Xvvepyaciag ya v TToAtkn twv
Nopkwtikdv ot Notoavatohkry Evpwmmn: Aksion Plus, AABavia, MKO Victorija, Mmévia
Aobka, Boovia-Epleyopivr, ZvAoyog Margina, Boovia kat Epleyopivn, I8puua Ipwtopovhia
ya v Yyeia (IHF) BovAyapia, Z0Aoyog Udruga Terra, Kpoaria, IIpoypappa Yyteic EmAoyég
Zxoma (HOPS), Ipanv LovykoohaPikn Anpoxpartia g MakeSoviag, Etaipeio AIOTENHY,
IpwtoPovhia Adhoyov yia ta Napkwtikd ot Notoavatohwr] Evpwmnn, EAA&da, Kévtpo
Zwng, EAA&da, Oetikny wvr), EAAGSa, Juventas, MavpoBovvio, Povpaviko Aiktvo Zvvepyaciog
yia T Meiwon g BA&Png (RHRN), Povpavia, MKO Veza, Zepfia, ZoAoyog IIpoAnym, Novi
Sad, ZepPia, Aiktvo Zvvepyaoiag ya g E§aptrioeig oty Notio-avatoAkn) Evpwmn kat ty
Adpratikr| (SEEAN), ZhoPevia, Z0ANoyog yia T Meiwon g BAdBng, ZAoPevia.

3. Ot epevvntég mov ovvepydotnkav oto IIpoypappa eivow: Ulsi Manja, Aéxtopag, Turiua
[owixng Akatoovvng, Havemotuo “Tovotviavt 1, Tipava, AAPavia, Atanas Rusev kat
Dimitar Markov, Emotnpovikol guvepydteg Tov Kévtpov yia Ty Mehétn g Anpokpariag,
Zogua, Bovkyapia, Irma Deljkic, Enikovpog Kabnyrtpta oto Iavemotrpo tov Zepdyefo,
ZxoAr) Emompwv Towwng Awaoobvng, Boovia kat Epleyofivn, Dalida Rittossa, fon8og
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O topog mepiéxet EexwploTég ekBEEIG avd xwpa Ol OTIOIEG TIEPLYPAPOLY TNV
tpéxovoa EOvikn Zrpatnywkrn yia ta Noapkwtikd, to edvikd ovotaoTtikd mowviko
dikato, TG eBvikég vopobeoieg mepi vapkwTikwy kat Ta Beopkd Opyava, TV
emPolr} Tov vopov otnyv mpaln, Ta emineda MOWVWY KAl TNV KATAOTAOT OTIG
PULAAKEG, TIg TpwTOPOVAieg Yia TN peTappvOLon TG vopobeoiag mepl VapKwTIKOV
mov €xovv avaAngBei and v kvPépvnon 1} / kat To kowvoPovho Ta TehevTaia
XPOvIa Kat TIG TPOTACELG KAl CVOTACELG Yla TIepalTépw €pevva Kal mpowdnon
HETOPPLOUOTIKWV TIPOTATEWY.

Opiopéveg SLamoTWOELG OL OTIOLEG Eival XAPAKTNPLOTIKES Yiot TNV KATAOTACT TNG
TIOALTIKAG YLat Ta VAPKWTIKA Kat T vopoBeaia mepi vapkoTIKOV, OTIWE Tapovota-
{ovtau 011§ ekBETELG TWV XWPWY GUVOYIloVTaL TapaKdTw:

Aovugwvia uetad Twv TPATHYIKWOY KO THG TIPAKTIKIG EQAPUOYHS TOUG.

O\eg ot xwpeg Tng NotioavatoAikng Evpamnng éxovv viobetroel pia eBvikn otpa-
TNYIKR Katd Tn Stapketa TG TeAevtaiag dexaetiac. H mheloyngio tov xwpwv éxet
emiong ene&epyaotel oxéSia Spaong yla T epappoyn e otpatnykng. Me efai-
PECT) OPLOUEVEG XWPEG, | TAELOYNPiat TV XWpwV Oev EXel KAvel HEXPL TOPa aftoAo-
ynon g otpatnykns kat twv oxediwv dpdong. Ot meplocdTepeg Xwpes dev Exovy
emionpovg pHnxaviopovs afloAdynone. Oa mpémet va Snuovpyndel pnyaviopog
e&wtepikng aflohoynong Paoet Tov omoiov Ba mpémet va Stevepyeitat i aoddynon
amd aveEapTnToug Popeis. Zuppwva pe Ty eBvikn oTpatnyiki OAwV TwV Xwpwv
¢ Notoavatolikrg Evpamnng, ot Mn KvBepvntikég Opyavwoelg kat yevikotepa

kaBnynt oto Tnpa tov Iowikod Awkaiov ¢ Nopukiig ZxoArg tov Havemotnpiov g
Rijeka, Kpoaria, Natasha Boskova, Nopukog Zoppoviog, HOPS Zkoma, kat Nikola Tupanc-
eski, kaBnyntg ™ Nopukrg XxoAg Ayiov Kvpildov kar MeBodiov tov ITavemotnuiov
Iustinianus Primus, 2koma, ITpanv TiovykoohaPikn Anpokpatia e Makedoviag, Nikog
Xatlnvikohdov, Awnyopog, Addxtwp Nopkng (TTowvikd Aikawo) ouvepydtng tov Topéa
Iowwkav xat EykAnpatohoywwv Emotuav g Nopkng ZxoAng tov Aplototeheiov
[oavemompiov Oecoadovikng kat  ABavacia  Avtwvomovdov, Awdktwp Nopukrg
(EykAnupatohoyia kau AvteykAnuatiki ToALTikr), epevvnig oto Tprpa Iovikod Awaiov ko
EyxAnpatoAoyiag tng Nopukrg oxoMg tov Apiototeleiov Iavemotnuiov Oecoalovikng,
Vlado Dedovic, Zmovdés Ph.D, Emotnuovikog Zvvepydatng, Turiua Nopwkrg, Kpatiko
[oavemotio tov MavpoPovviov, Mavpofovvio, Andrea Parosanu, epevviitpia, Master
of Laws (LL.M.) otnv EykAnpatoloyia kot ITowvikr Akawoatvn, Havemotmpo tov Greif-
swald, Teppavia ko Ecaterina Georgeta Balica, Epevvrtpia, Avaminpwtpia Kabnyrrpua
Ph.D. Tlavemotiwo Bovkovpeotiov, TpAua Kowwviohoyiag kat Kowvwvikig Epyaciag,
Povpavia, Dragoljub Jovanovic, Turpa Eidikng Aywyng kat Anokataortaong, avemotnpo
Behrypadiov, Betypddt, ZepBia, Bojan Dobovsek, KaBnyntrg Zxolng Iowikrg Akatoovng
kat Aopddetag tov ITavemotnpiov tov Mdpiymop, kat Gasper Hribar, Turua Iowvikng
Akaroavvng kat Aopadetag tov Iavemotnuiov Tov Mdpirop, Zhofevia.
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1 KOvwvia TwV TOMTOV TPETeL Vo Sadpapatioovy onpavTiko kot evepyd poAo
0T xapagn moALTIKNG, kKupiwg oTOV Topéa TG Bepareiog Kat TnG KOVWVIKNG amo-
KATAOTAONG, AAAG Ko 0T peiwon TG PAAPNG. Zny mpddn, vidpxet xdopa peta&y
TNG OTPATNYIKAG KAl TNG TIPAKTIKAG TNG epappoyng. H peiwon g PAaPng dev eivat
gvowpatopévn otnv edvikn vopobeoia ko TOAAA Tpoypdppata kKivduvevovy va
kAeioovy otav n ewtepixr xpnpatodotnon Ba Arket.

AxpopeTikés vouikés mapadooels, ovvidne mpaktiky 1 emPorn vynday mowvay,
Oev yivetau Sidicpion petald «padakwv» ko «OKAPOV» VAPKWTIKWY, TTOIVIKOTION-
01 THG KATOXHG YLO TIPOCWTTIKY] XPHOH.

To ovoTrpata mowvikng Sikatoovvng oTig xwpeg TG NotoavatoAikng Evpamnng
€XOUV SLaQOPETIKEG VOLIKEG TTapadooels. Yrdpyet peydhn Stagopomoinon petaly
TV YWPWYV TOV GUETEXAV 0TO TPOYPAUNA WG TTPOG TNV TUTTOAOYiA TWV KVPW-
oewv Tov emBaAlovtal ovpwva pe T vopobeoia. H kVpla motvr otépnong tng
elevbepiag oe OAeg Tig xwpeg NG Notioavatohknis Evpamnng eivat i puAdkion.
[Ipootipa mepthapfavovtat €miong og O Ta CLOTHRATA KVPWOEWV TIOV EETA-
otnkav. H didpketa tng puAdkiong kupaivetat amod Aiyeg nuépeg éwg 15, 20, 251 30
xpovia. EmPadiietar 106 kdBeipln oe mévte xwpeg (EAGSa, Bovkyapia, ZAo-
Bevia, Povpavia, Ipanv TiovykoohaPikn Anpokpatia tng Makedoviag), evad ot
Boovia-Epeyopivn paxpoxpovia uAdxion kupaivetat petagd 21-45 €. Yndpyet
emiong peyaAn Stapopomoinon 0Tovg TPOTIOVG TTOL Ot OTEPNTIKEG TNG ehevbepiag
KUpWoelG emParlovran kat 0TIG evaAAakTkEG pop@ég mov poPAémovtan (Sika-
OTIKI emThpnon/katadikn VIO GPOVG 1 AVAGTOAN TNG TTOLVIG TAPEXOVTAL O OAa
Ta OVOTAHHATA EMBOANG KUPWOEWY TWV XWPWY

Ztnv mowvikr| vopoBeaia OAwy Twv Xwpwy, vtdpxovy Slatdlels Tov agopovv oty
KaAALEpyela, TNV Tapaywyn Kot To eunopto vapkwtikwy. Me e€aipeon v EANG-
da, 6ToL 1) Xpr O™ TIHWPELTAL, OTT) CUVTPITTIKY TAELOYNPia TV XwpwV TG NoTio-
avatohkng Evpamnng, povo n Katoxn vapkwTikwy TIHwpeiTaL Xe YEVIKEG YPOUUES,
oV ebvikn vopoBeaia, Sev vmdpyet kaptio Stakpton peta «pakakwv» kat «OKAn-
PWV» VAPKWTIKWY. ZTIG TEPLOCOTEPEG XWPEG SEV VTIAPXEL ETOTG VOLUKE KATOXVPW-
pévn Stagpopd petal PKpwV Kat HeyaAwy eUTOPwY. Ze TOANEG XWPEG, VTIAPYEL Hiat
dLapopomoinon OXETIKA [e OpYaVOUEVES EYKANUATIKEG OPADES EUTOPWY.
Hapaywyn kot xprion kdvvePns emrpatel oe OAeg TIG YWPES THG TTEPLOYHG

H kaA\iépyeta kavvapng katéxet deomolovoa Béon oe Oleg Ti¢ Xbpeg Tng Notio-
avatohwkng Evpwnng. Evroniovtat peydheg moodtnteg putarv kdvvapng kat &e-
prlwvovTatl kat kataoxovtat ano Ti§ apxes emPoAng tov vopov atnv EAGSa,
Bovkyapia, T ZhoPevia, T Povpavia, T Boovia-Epleyofivn, Kpoartia, ITpany
TovykoohaPikr Anpokpatia tng Makedoviag kou tnv AABavia.
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Av&non Tov mAnBuopol Twv puAakwy Ta TelevTaia xpovia, KakéG ovvOrkes Siafi-
won§ kot av€nom THG XpHOoNS VAPKWTIKWY 0TIC PUAKKEG, AVETIOPKHG LATPLKH] PPOVTI-
da péoa 0TIC PUAGKE.

Ta Tv mAetoyngia Twv xwpwy, ot ouvOrkes SaPiwong oTig PuAaKEG eival TOAY
dhokoAeg, emetdn ot puAakég eivan vepmAnpets. To yeyovog avto eivat koo mpo-
PANua Kal YEVIKO EVOTUKO XOPAKTNPLOTIKO TWV CWPPOVICTIKOV CVOTNHATWY TNG
TAELOYNPIOG TWV YWPWYV TNG TEPLOXTG.

To mpoPAnpa TG XPONG VAPKWTIKOVY OTIG GUAAKEG TIPOKDTITEL CAPWS AT TIG
ekBéoelg Twv xwpwv. Yrapyet Slapopomoinon otV Tapoxr TWV TPOYPAUUATWY
Bepaneiag yia eEaptnuévoug and vapkwtikd kpatovpévovs. latpikr mepiBaiyn
€VTOG TNG PLAAKING TTAPEXETAL Yot OAOVG TOVG KPATOVHEVOLG OO LATPIKO TPOTW-
KO, eV HOVO 5w amd T QuAakn popody va mapacyeBoby oe KpATOOHEVOLG
LATPIKEG VTN peoieg amd dAa voonAevTika dppata kat Ta mpoypappoara Mn Kv-
Bepvnrikav Opyavwoewv. Eivat Suvatov va mapamepupBoiv xproteg vapkoTikwy
nov Siénpaav oxeT{Opeva e Vapkw Tk adiknpata anod Tr ulakr oe Beparmev-
TIKG TIPOYpappaTa eEapTNHEVWY 0TO TAAIOLO TNG KOWVOTNTAG, AV Ko Tt Valha-
KTIKA TG QUAAKLONG pétpa (avaaTtoAr g mowvikng Siwng, avaotolr extéheong
NG oG / StkaoTikr emthpnon/ano@uldkion vid dpovg) oe cuvOLATUS e Ta
npoypdupata Oepareiag epapuolovon TOA TepLOPLoHEVAL.

Ipoypéupara korvwvixns (emav)évradng eivau oxedoév avimapkra

Ta v mMetoyneia Twv xwpwv ¢ Notioavatohkng Evpwnng, n otpatnyukn yia
Vv KovwvIKY (emav)évtaln pmopel va XapakTnploTel eite WG i CLVEKTIKN &i-
Te HOVO KaT Ovopa/ovpPolikn kat gaivetat 6Tt Tpémet va Stavubel moADG akopa
Spopog Yo TNV eQappoyn TnG. Aev VTIAPXEL GUYKEKPLUEVT CTPATIYLIKI VLot TNV KOL-
vwVvikn enavévtagn ot BovAyapia, evad o Mn KuPepvntikég Opyavaoeig éxovy
VAOTIOW|OEL TIPOYPAUUATO KOLVWVIKTG ETAVEVTAENG TApABATdV HETA TNV EKTENEDT
TNG TOLVIG TOVG.

Me e€aipeon v Kpoartia, 0t cuvipitikn mAeloyneia twv xwpav, §ev vapxovy
Siabéoipa oTaTIOTIKA OTOLXEL VIt VTIOTPOTI TWV TAPABATOV IOV €XOVV KaTadl-
KaoTel yla mapaBdoelg Tov oxetifovTat fe Ta VapKwTiKd. ZOUPwVa [e To oTotela
nov mapéxovtat and v Kpoartia, ta mooootd mponyovuevwv KatadikaoTikwy
amo@aoewy eivat e§atpetikd VYNAQ petald Twv TapaPatwy Tov vopoL Tepi vap-
KOTIKWOV.

Yndpyer vmootipién yia T evaddakTikd ¢ UAGKIONS PéTpar, AANG Kot emmIQUAG-
Se1c yio THY amomovikomoinon

Ot appodieg eBvikéG apyEg Kal oL avayVwPLOUEVOL aTd TO KPATOG YOPELG TAPOXTS
VTINPECLOV EfvaL EMPUAAKTIKOL OTIG AVTISPACELG TOUG OXETIKA UE TIG TIPOTATELG Yot
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aMayég otn vopoBeaia ot omoieg Bewpodvtat 0Tt amotedovv mapafiaon Twv Ste-
Ovwv ovupdoewy yia Ta vapkwtikd. Ot kuPepvroelg kot Ta kotvofovAla kdvovy
xpnon twv neplwpiwv mov viapyovy oTig Stebveic oupPacelg ya Ty elcaywyn
VEOV TPOTIWV AVTIUETWTILONG TOV TPOPANHATOG, AAAA gival SIOTAKTIKOL Vo WAT-
oovv yia petappvipion twv Siebvav cupPacewv.

Ot Mn KvPepvnrikég Opyavwoelg ekppalovy cagwg tny embupia yua petap-
pubuioeig o€ S1dQopovG TOYELS, OLaiTEPA TNV ATOTOVIKOTIOINOT TNG KATOXNG yLa
npoowTKn Xpron kat T embupio va katoxvpwbovv ot vinpeoieg peiwong g
BA&PNG otnv ebviky vopobeoia. AAG kat ot Mn KvPepvntikég Opyavaoels evw
amo T i TAEVPE AVIOLXOVV Yo T YEVIKT aioBnon TG koG yvapng, mov ivat
EMPUAAKTIKT) WG TIPOG TNV ATOTIOVIKOTIOINOT) TWV VOPKWTIKWV artd TNy &AAn eivat
VTIEP TOV TIEPLOPLOUOV TNG SLafeTILOTNTAG TTAPAVOUW®Y VAPKWTIKWY, OTA OTIOlat Ot
véoL €xovv eDkoAn mpodoPaon péow Tov StadtkTdov.

Oa ta evdiagepopeva pépn vOaTNPILoVV Ta EVAANAKTIKG TNG QUAAKLONG HETPA
yla tovg Tapafdteg Tov vopov mepl vapkwTik@y. Eivat memetopévot 0Tt Ta eval-
AakTikd pétpa Oa 0dnynoovv oe peiwon Tov eykAelopov oTig QUAAKES, 0TV eXa-
XLOTOTIOINON TWV APVNTIKWV CUVETELDV TG TTOWVIKNG SiwEng kat oTn peiwon Twv
Bpaxvmpoeopwy Movwy QuAdKiong yla e§apTnuévoug XproTeg.

Acvupetpn S1&0eon Twv 0tkOVOUIKWY TIOpWY

Ze yevikég ypaplpég, Oev viapyet tooppomia otn StdBeon Twv mOpwv yia TN peiwon
NG MPOoPopds Kat TN pelwon g {ftnong vapkwtikwv. Ot eBvikég oTpatnyikég
TEPLYPAPOVV OTA KEIHEVA TOVG OTL eMSIWOKOVV (Lot OAOKANPWUEVT OTPATNYIKN
omov 1 pelwon ™ {Tnong kat TG TPooeopds vapkwtikwy Ba avtiwetwnifovtat
eflooppomnpéva. Qotooo, oty mpdn vtapxovy SuoKOAiES OTHY EQappOYN AVTHG
NG Loppomnuévng mpoogyylone. Mepukoi Aéve 0Tt avtd opeiletan oty EAAenyn
Snpoactovopkwv Topwv. AAot emonpaivovy 6Tt TpoketTat yla {iTnua mpotepat-
OTATWV Kat TpooavatoAiopod tng moAttikng. H éAewyn avBpwmivov duvapukod
KO OLKOVOKNG 0THpENG Twv Tpoypappdtwy Beparmeiag eival éva onpavTiko 6¢-
po. Eivaw amapaitnto va StateBodv avinuéva xpnpatikd mood and Tov Kpatikd
TpoUTOAOYLOpO Yl TG v peaieg Oepamneiog oV TapéXoVTaAL GTOVG XPTIOTES Vap-
KWOTIKWV.

To IIpoypappa MetappbBpiong g Nopobeoiag yia ta Napkwtika 0a avaldfet
TepaITépw TPWTOPOVAiEG OXETIKA e VopoBeTikég petappubpioes ot Notioava-
tohkr} Evpammn. Ta emdpeva Prjpata Oa eivar wa oe Babog avalvon kat épevva
efeldcevpévwy Bepatwv mov agopovv TIg xwpes TG Teptoxnc. O mepipepelarog
XAPAKTAPAG TWV pacTnploTTwy pHog €xet peyaAn onpacia, dedopévov OTL 0TO-
X06 pag eivan va otnpi§ovpe 1§ petappubpioelg mov mpowbobv To GLVTOVIoUO Kat
N oTev) ouvepyaoia petald twv xwpwv g NotioavatoAkng Evpwrnng. Avti n
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TPOCEYYLoN eivat dtaitepa ONUAVTIKT, AdYw Tov SLacUVOPLAKOD XAPAKTHPA TWV
oK@V adiknudtwv mov oxetifovrat pe tn Slakivnon vapkwTikdy, kabwg Kal
TV KOWVDV KOLVWVIKO-TIOAITIKOV XAPAKTNPLOTIKAOV TWV KPATWV TNG TEPLOXNG.
To IIpoypaypta oToxevel 0Ty Tpowbnon moltikwv mov PacilovTal 6o oefacpo
Tov avipwnivev SikalwpdTwy, TV EMOTNHOVIKY TeKunpiwon, Kat Tig BéXTIoTeg
TPAKTIKEG TIoV B TPOTPEPOLY €va TAQIOLO YLaL [t TIEPIOGOTEPO LOOPPOTINUEVT
npoogyylon kat o 00nyoovy oe AmOTENEOUATIKOTEPEG TIONITIKEG KO TPAKTIKEG.
I8taitepa onpavrtikn emdiwgn pog eivat v evBappdvovpe v avorytii ovlitnon
yla peTappuBuon TG TOATIKAG TWV VAPKWTIKWY Kal va evatoOntonoticovpe Ty
KOV YVOUN, Yot TIG SUOUEVEIG EMMTOOELG KAl TNV AVATOTEAECHATIKOTNTA TNG
LoYOOVOAG TIOALTIKIG TWV VOPKWTIKWV YLOL T ATOHA KAL TNV KOVwvia.

To mapov Ipoypappa kat ot dAeg dpaotnprotnteg g Etaupeiag Atoyévng eivat
fo tpoomdfeta va ouvdéoovpe e€eligels kau mpwtoBovlieg oty meployn e No-
TloavatoAwkng Evpwnng pe tn otpatnywkn yla ta vapkwtika kat To axédto dpaong
s Evpwnaikng Evwong, kabwg kat pe tig maykoopueg e€ehifel oxetikd pe v
TOMTIKI TOV VOPKOTIKWY. MeTd and apkeTéq dekaeTie epapuoyng tov oxvo-
V106 81eBvoig ovoTNHATOG EAEYXOV TWV VAPKWTIKWY, LTIAPXEL 0€ OAO TOV KOOUO
n aioBnon ot eneiyet n Tpocappoyr| Tov CLOTARATOG Yia va SlopBwBolv ot mTv-
X€G TIOL TIPOKAAOVV SUOUEVELG ETUMTWOELG KAl VO KATAOTEL AMOTEAEOUATIKOTEPO.
Avorktdg dtdhoyog pe Tig appodieg apyég mov eival vrevBuveg yla TV TOALTIKN
TOV VAPKWOTIKOV eival anapaitnrog oTnv avalitnon avipwmvotepwy kat ano-
TEAEOUATIKOTEPWYV TIOAITIKWVY Ko TTPAKTIKWV Yia Ta NapkwTikd. Ot emKkpitikég
PWVEG TWV OPYAVIOEWY TNG KOWV@VIAG TwV TOAT@Y, 0mtwg ot Mn KuPepvntikég
Opyavwoelg, Tpémet va BewpnBobdy wg oupminpwpatikr cupodr otn ovltnon
yla TV TOAITIKT Twv vapkwTikwv. H cuvepyaoio pag pe epevvnikd dpdpata kat
TaAveTOTALa avEAveTat kat vtdpyet apotPaio eKTIUNOT TwV SPATTNPLOTHTWY UG,
O ovvdvaopdg tng mpaktikng epmetpiag Twv Mn KvBepvntikwv Opyavaoewy kat
TNG EMOTNHOVIKAG YVWOTG TWV EPEVVITWV €ivau pia TOADTIN GLUPOAN ot cul-
tnon. Evamokettat otovg vedBuvovg xdpa&ng moATikng kat Tig kuBepviioelg va
KAVOULV X101 TWV TPOTACEWY KAl TWV CLOTACEWY KAl VA TIG EVOWHATWOTOVY OTIG
otpatnytkég emhoyég kat 0tn Nopobeoia tovg.

Oavions Amootélov

AievOuvig ¢ Etaupeiog Atoyévng
Ipwtofovria AixAdyov yiex Tnv IloAiTiky
1wV Napkwtik@v oty Notioavatohiki Evpdnn
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Summary

This summary contains common general features of drug policy and drug legisla-
tion in the countries of Southeast Europe, according to the country reports pre-
sented in this volume. It addresses the following thematic areas.

1. National strategy on Drugs

All countries have adopted a National Strategy for a shorter or longer period of
time during the last decade. The majority of them (Greece, Bulgaria, Bosnia-Her-
zegovina, Serbia, Croatia, Former Yugoslav Republic of Macedonia, Albania) have
adopted Action Plans for the implementation of the Strategy. In only four countries
(Slovenia, Romania, Former Yugoslav Republic of Macedonia, Albania), though,
is it mentioned that a New National Strategy has been prepared concerning the
forthcoming period. With the exception of some countries there is no information
about the evaluation of the national strategies. Most of the countries do not have
any formal evaluation mechanisms. Concerning the planning of future national
strategies, the majority of the countries are waiting for the New Drugs Strategy and
Action Plan of the European Union which will be very important documents for
the future plans of the SEE countries.

According to the first comparative approach of the country reports, there is a great
complexity and diversity within the institutions, the services, sectors and Minis-
tries that are involved in the drug policy of each participant country. Ministries of
Health, Interior, Finance and Justice are some of the Ministries actively involved
in all countries. Inter-ministerial cooperation (through a committee or an agen-
cy) plays a notable role in some of them (Greece, Bulgaria, Slovenia, Croatia, and
Former Yugoslav Republic of Macedonia). Inter-ministerial cooperation and co-
ordination is one of the main interests for the EU, but countries face difficulties in
proceeding easily with reforms concerning this issue. The role of law enforcement
remains underexposed in policy documents such as the National Strategy and the
Action Plan. There is very little discussion about supply reduction. National Strate-
gies are mainly focused on demand reduction.

All countries have signed and ratified the three international conventions on drugs
namely: the Single Convention on Narcotic Drugs of 1961 as amended by the Pro-
tocol of 1972, the UN Convention on Psychotropic Substances of 1971 and the UN
Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances
of 1988.
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According to the National Strategy of all countries, NGOs and civil society should
play an important and active role mainly in the field of treatment and rehabilita-
tion, but also on harm reduction policy. A remarkable discrepancy is noted be-
tween the national strategy’s provisions and its actual implementation in practice,
mainly because of poor financing or an inadequate regulating framework. In some
countries (Croatia, Albania), the involvement of NGOs seems to be already more
established. In Croatia, NGOs, while being nominally very expansive, in real-
ity play a role that is still quite limited. But even if on a practical level, their role
is limited, there is at least the structure for their further involvement and this fact
is important. In Slovenia, the Office on Drugs operates with the participation of
20 people coming from the government, relevant state service providers as well as
from NGOS. Even if according to the initial strategy of Slovenia, NGOs were not
allowed to participate in decision making bodies, they did manage to work effec-
tively through this Office, which is the primary office on drug policy in the country.
Recently, NGOs have been invited to participate as full members of the national
commission on drugs, the main policy-making body of the government. In Serbia,
there is a number of NGOs working actively on the harm reduction field. Their
involvement in Drug Policy is limited to harm reduction services. In Greece, only
the organizations and agencies that are recognized by the government are actively
participating in drug policy discussions. Other NGOs working in the field do not
participate in the established policy-making structures. Monitoring and oversight
of NGOs is very important and necessary. Regarding the involvement of the NGO
sector in The Former Yugoslav Republic of Macedonia, the National Drugs Strate-
gy considers civil society as an important partner in achieving the aims and objec-
tives of the National Drugs Strategy and the National Drug Action Plan(s).

According to the country reports, all national strategies of the participant countries
are in line with the European Union’s Drugs Strategy, covering the basic pillars that
are described in it. The actual implementation, though, is affected by the specific
characteristics of each country. Economic and political instability, lack of effective
institutional commitment and sustainable mechanisms for financing, operational
ineffectiveness, structural lack of communication are some of the problems related
to the implementation of the national strategies.

2. National substantive criminal law

In five of the SEE countries, there is a distinction between misdeamenors and fe-
lonies (Greece, Slovenia, Albania, Former Yugoslav Republic of Macedonia, Croa-
tia), according to the danger or the seriousness of the offence, while in Serbia there
is a distinction between misdeamenours and “criminal offences”, and in Bulgaria,
there is a distinction beteween serious and minor offences. In Romania, such a di-
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stinction will come into effect in 2013. It is noted that there is a methodological
problem concerning this specific issue because of the different criminal justice sy-
stems and different legal traditions of the countries.

There is great diversity in the typology of the penalties imposed according to the
legislation of the SEE countries. In the majority of the sanction systems, both pen-
alties (main and supplementary or additional ones) and security measures are pro-
vided. The main custodial sanction is imprisonment in all the countries. Fines are
also included in all the sanction systems that were examined. The duration of im-
prisonment ranges from a few days to 15, 20, 25 or 30 years. Life imprisonment is
imposed in five countries (Greece, Bulgaria, Slovenia, Romania, Former Yugoslav
Republic of Macedonia), while in Bosnia-Herzegovina long-term imprisonment
ranges between 21-45 years.

There is also a vast diversity in the ways that custodial sanctions are served and
the alternative forms provided during sentencing. Probation/conditional senten-
cing or a suspended sentence are provided in all sanction systems. In almost all
the countries, conditional release from prison/parole is also provided (it is not
mentioned in the report of Bosnia-Hergegovina). In the majority of the participant
countries (Greece, Slovenia, Romania, Serbia, Croatia, Former Yugoslav Republic
of Macedonia) community service is also provided. In Greece and Bosnia-Herge-
govina, a sentence may be converted to a fine.

3. National drug laws and institutions

In the criminal legislation of all SEE countries, there are provisions concerning
cultivation, production and trade of drugs (trafficking); these criminal offences are
provided either in the Criminal Code (Croatia, Former Yugoslav Repubic of Mace-
donia) or in special criminal laws (Greece, Romania), or in both (Slovenia, Bosnia-
Herzegovina, Serbia). In Greece, drug use is penalized as such, while in the vast
majority of the participant countries, only the possesion of drugs is penalized. In
Bosnia, Former Yugoslav Republic of Macedonia and Albania, possession of drugs
for personal use is not a criminal offence. As a rule, the quantity that is considered
adequate for personal use is not stipulated by law. In Former Yugoslav Republic of
Macedonia, drug use is criminalized in practice, as there is a problem with imple-
menting the law. Very often, the intention of users about the quantity of drugs that
they possess is manipulated by the police. As a result, users are almost always pro-
secuted for possession of drugs.

Only in Greece is drug addiction considered as a mitigating circumstance (less severe
penalties are provided for drug addicts according to specific law provisions) during
sentencing for drug-related crimes. For all other countries, drug addiction does not
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constitute either a mitigating or an aggravating circumstance according to the law; it
is up to the discretion of the court to take into account drug-addiction as a personal
circumstance and to decide the way that addiction may influence the sentencing. In
Serbia, Croatia, Slovenia, Bosnia-Herzegovina and Former Yugoslav Republic of Ma-
cedonia, drug addiction influences sentencing by imposing mandatory treatment.

Regarding the impact of drug addiction in terms of liability for other offences
indirectly associated with a “craving for use’, in Greece there are specific provi-
sions that intend to encourage the drug-addicted perpetrator of any crime to
participate in an approved treatment programmme during sentencing. Criminal
legislation in the majority of the participant countries does not provide for dif-
ferent penalties depending on whether the offender is a drug addict or not. As
mentioned above, in Serbia, Croatia, Slovenia, Bosnia-Herzegovina and Former
Yugoslav Republic of Macedonia, drug addiction influences sentencing with the
imposition of mandatory treatment.

In general, in the legislation of the SEE countries, there is no distinction between
“soft” and “hard” drugs. In Greek legislation, there are only a few indirect referen-
ces to this issue according to law provisions, while during sentencing, the degree
of harm of each drug is actually taken into account by the court. In Bulgaria, Slo-
venia, Romania and Bosnia-Herzegovina, there is a triple categorization of drugs
based upon the risk that each of them represents or upon the severity of the official
control provided for them.

Penalties prescribed for drug-related offences vary, depending on the different
criminal actions and the different sanction systems of the countries. For the major-
ity of them, there are several aggravating crimes for which more severe sentences
are provided, such as drug trafficking in schools, illicit acts of a recidivist offender
or in cases where the drug-related crime is committed within a criminal organi-
zation. The penalties that are provided in the law for the crimes of trafficking of
drugs are very severe according to the Greek and Romanian sanction systems.
Greece also provides for life-imprisonment for some serious drug-related offences
stipulated by the law. For the majority of the countries, long-term imprisonment is
provided for acts of trafficking. Penalties that are provided in the law and imposed
by the court are similar to the sentences provided and imposed for other severe
crimes, such as manslaughter. In Bulgaria, Former Yugoslav Republic of Mace-
donia and Croatia, though, regardless of the strict frame of legal provisions, the
sentences that are actually imposed by the courts are less severe. In Bulgaria, this
is due to a plea-bargaining system, while in Croatia, courts are more lenient (com-
pared to the law provisions) not only for drug-related offences but, generally, for all
criminal offences.
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For the majority of the countries, there is no legally established difference be-
tween small and big dealers. For several of the SEE countries, there is a differ-
entiation for organized criminal groups of dealers (e.g. Greece, Slovenia, and
Bosnia-Herzegovina, Serbia). In Greece, more lenient sentences are provided
for drug addicted dealers; in Bulgaria, for some drug related offences, more se-
vere penalties are provided if the drugs are ‘in large quantities’ or ‘in particularly
large quantities, while Romanian law distinguishes between the illegal activities
of risk-drugs and the illegal activities of high-risk drugs. Since 2009, more leni-
ent penalties have been imposed for small quantities of drugs (1-3 years in the
Former Yugoslav Republic of Macedonia). This small quantity is prescribed ac-
cording to the prosecutor’s regulation and not according to the law. In Slovenia,
there are contradictions on court decisions about the quantity of drugs that are
considered as large or small. Usually the police make this decision. Also in Bul-
garia, this issue is a police responsibility.

The principle of universality is applicable for crimes related to drug trafficking in
Greece, Bosnia-Herzegovina and Croatia. The principle does not apply to drug-re-
lated crimes in Bulgaria, Slovenia, Former Yugoslav Republic of Macedonia, Serbia
and Albania. There is no specific answer on this issue from Romania.

4. Drug law enforcement in practice

In Greece there are four law enforcement/prosecuting authorities that are in charge
of policing drug-law related offences; in Slovenia and Bosnia-Herzegovina, the
Police and its organizational units play an important role in the law enforcement
of drug offences; in Romania, Croatia, Albania and Serbia, the penalties for drug
offences have changed over the last 15 years, in accordance with European stan-
dards, so as to help in their progress towards accession to the European Union.

Drug policing practices include stop-and-search tactics and arrests of both drug-
users and dealers in Greece, Bulgaria, Bosnia-Herzegovina, Former Yugoslav Re-
public of Macedonia and Albania. In Slovenia, harassment of drug users is not
common practice among police officers because drug use is not illegal. In Romania
and Serbia, there is little data on maltreatment of drug users by the police, while in
Croatia no official data on this issue exists.

Cannabis cultivation is dominant in all SEE counties. Large quantities of cannabis
plants are detected, uprooted and confiscated by the law-enforcement authorities
in Greece, Bulgaria, Slovenia, Romania, Bosnia-Herzegovina, Croatia, Former Yu-
goslav Republic of Macedonia and Albania.

Pre-trial detention does not depend on the drug addiction of the offender, for the
vast majority of the countries. Voluntary or mandatory treatment cannot be im-
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posed at the pre-trial stage for the majority of the countries. In Greece, during in-
terrogation, the competent judicial authority may order a drug addicted perpetra-
tor to be placed in a special therapeutic institution or in a special treatment depart-
ment of a prison. In Romania, the public prosecutor may order, with the consent
of the accused, his/her inclusion in an integrated care programme for drug-users;
in Albania, drug-users can be placed under mandatory treatment in the pre-trial
phase, only when this treatment is absolutely necessary and the length of penalty
foreseen is less than 10 years, but no such case has actually been reported during
the last years.

According to the Greek and Romanian legal systems, the conducting of an expert
examination is ordered in order to establish substance dependence, soon after the
arrest of the offender or the initiation of prosecution. In Greece, there is an intense
critical discussion on the process by which dependence is determined, and there
are many calls for amending the specific legal provisions. In Croatia, if there is an
indication that the defendant has committed a criminal offence due to his addic-
tion to alcohol or drugs or that the defendant is unfit to stand trial due to such ad-
diction, an expert witness testimony, based on the psychiatric examination of the
defendant, shall be ordered. In Albania, a urine test is conducted in order to prove
that the offenders are drug users or not, but also in order to prove whether the
person was under the influence of any narcotic substance or not at the time of the
crime. No legal obligation to establish substance dependence during interrogation
exists for Bulgaria, Slovenia, Bosnia- Herzegovina and Former Yugoslav Republic
of Macedonia.

In the majority of the SEE countries, there are specific provisions for undercover
investigation and special investigation measures for several categories of crimes,
among which are also drug-related crimes. Law-enforcement officers in Greece
may pretend to be prospective dealers, buyers or carriers, in order to discover or
arrest a perpetrator who has committed a drug-related crime, according to a spe-
cific law provision, while research may include activities of interrogating and pen-
etration concerning organized crime. In Slovenia, the police can, in some cases and
under specific conditions laid down by the law, use covert investigative measures,
but these must not provoke criminal activity with the implementation of the pre-
viously-mentioned measures. The Criminal Procedural Code of Croatia regulates
special investigative measures conducted by undercover investigators who may be
interrogated as witnesses about the course of the implementation of the measures.
In Romania, the law contains provisions regarding the carrying out of deliveries
under surveillance, undercover investigation and the possibility of monitoring the
telecommunications systems and the IT systems. Special investigative measures
are possible for specific crimes upon written order by the investigative judge or the
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prosecutor in Former Yugoslav Republic of Macedonia. Also in Albania, there is a
legal framework for police entrapment. There are neither general provisions deal-
ing with the issue of police entrapment nor specific rules for the offence of drug
trafficking in Bulgaria, Bosnia-Herzegovina and Serbia.

Data on the imposed sentences are available in the majority of the countries but
making comparisons is difficult because of different definitions, categorizations
and methods of collecting and analyzing data. In Greece, from a total number of
46,128 persons sentenced during 2008, 1,831 (4.0%) were convicted for offences
of drug law. Of those convicted for offences of drug law, 1,212 (66.2%) were sen-
tenced for drug use, possession or cultivation of small quantities for personal use;
539 (29.4%) were sentenced for drug use, dealing and trafficking; 55 (3.0 %) for
drug dealing and trafficking and 25 (1.4%) for drug cultivation/production. In Ro-
mania, during recent years, the number of prosecuted drug law offenders has been
increasing. The number of drug related offences rose from 2,906 criminal cases in
2009 to 3,360 cases in 2010 and reached 4,087 in 2011. Thus, the number of cases
has increased by 21.64% in 2011 compared to 2010. In Slovenia, data are available
only for categories of offences (e.g. offences related to illicit drugs fall into the cat-
egory of ‘Criminal offences against public health’). In Serbia, statistics are kept on
the execution of penal sanctions, while in Croatia, data on the perpetrators of cri-
minal offences are kept on a regular basis. In Bulgaria, separate statistical data are
available for all-drug related crimes without trafficking, while drug trafficking and
smuggling in goods is a unified statistical category. In Former Yugoslav Republic
of Macedonia, there is no distinction between possession of drugs and trafficking,
but there is no available statistical data on the number of prisoners convicted for
drug-related crimes or for recidivists convicted of drug related crimes, while there
are statistics related to illegal drug trafficking. The standardized data are produced
annually and published in the annual statistical report of the Ministry of Justice in
Albania. There is no available data for the imposed sentences from the courts for
drug related crime in Bosnia-Herzegovina, while statistical data is currently availa-
ble for drug-related crime offences according to police reports.

5. Sentencing levels and the prison situation

Prison population data are not comparable between the SEE countries unless the
prison population rate is given (number of prisoners per 100,000 of total popula-
tion): in Greece the prison population rate was 101 in 2010, while in Romania it
was 150 in 2012. However, several of the countries mentioned an increase in the
prison population over the last years.

The correctional system of Greece includes 34 institutions of various kinds; in Bul-
garia there are 11 prisons for male offenders, 1 prison for female offenders and 1
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reformatory for male juvenile offenders and 1 reformatory for female juvenile of-
fenders; Slovenia has 6 institutions of incarceration (with 7 additional sections in
other locations) and a correctional institution for minors. In Romania, there are 45
detention facilities in the country. Apart from the Detention Unit of the Court of
BiH, there are 14 prison facilities in Bosnia-Herzegovina. There are 28 prisons in
the Republic of Serbia. 14 prisons are organised within the Croatian penal system.
In Former Yugoslav Republic of Macedonia, prisoners are categorized based on the
type of sanction, sex, age and on whether the convicted is a recidivist. There are 19
penitentiary institutions in Albania.

Due to methodological reasons, it was very difficult to compare data on the num-
ber of persons incarcerated for drug-related offences. In Greece, the percentage of
prisoners incarcerated for drug related offences has ranged from 33.1% to 47.4%
over the last years. According to the Bulgarian report, the data that are provided
refer to persons convicted of drug-related offences, not those actually imprisoned
(according to which there has been a steady growth in convictions during the last
20 years). In 2011, 1,471 offenders (4.8%) out of 30,694 offenders were impriso-
ned for the possession of drugs or for drug trafficking in Romania. In Croatia,
the percentage of the offenders sentenced to imprisonment for abuse of narcotic
drugs has ranged from 17.10% to 22.8% during the last years. In Albania, out of the
2,864 persons that are placed in prisons, 530 are for drug trafficking, while out of
the 1,930 persons that are placed in pre-trial detention centres, 430 persons are for
drugs trafficking. No specific data is available for the rest of the countries.

In Greece (even if the majority of the convicted persons are for drug use/ posses-
sion/cultivation of a small quantity for personal use) as well as in Romania, the
majority of the imprisoned persons is for drug trafficking/dealing. The majority of
persons imprisoned in Albania are sentenced for possession of drugs. The majority
of drug-related offences in Bulgaria and Slovenia are related to drug use or posses-
sion for use, but there is no answer on the imprisoned convicted persons. No spe-
cific data are available for the rest of the participant countries.

For the majority of the SEE countries, the living conditions in detention facilities
are very difficult because prisons are overcrowded. This fact is a common problem
and a general endemic characteristic of the correctional systems of the majority
of the participant countries. The occupancy levels have been recorded at between
140-170% over the last years in Greece. At the beginning of 2010, the overall occu-
pancy level in Bulgarian prisons was 113.2 persons held per 100 places available. In
2012, 1,404 persons were imprisoned in the Slovenian prisons, while the capacity
of all prisons is for 1,309 people. The occupancy level in Romania in 2012, regard-
ing all detention facilities, including rehabilitation centres and prison hospitals,
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was 119.5% and 123.1% in penitentiaries. The prison population is already 10%
above capacity in Bosnia-Herzegovina. In Serbia, there are between 8,000 to 10,000
inmates at any moment, while the estimated maximum capacity of institutions is
8,887 persons. In 2009 and 2010, the penal institutions in Croatia were able to ac-
commodate 3,351 inmates; however, there were between 4,891 and 5,165 of them
housed within the prison walls. In the Former Yugoslav Republic of Macedonia the
prison population has increased by some 25% to 2,505 inmates (2,158 sentenced
prisoners and 347 persons on remand) in four years, for an overall official capacity
of some 2,000. In Albania, the prisons are operating at full capacity and sometimes
some of them are over the recommended level.

The evidence of drug use/injecting, or related problems (HIV, drug market relat-
ed violence) are fragmentary and diverse in most of the participant counties. The
problem of drug-use in prisons emerges clearly, though, through the national re-
ports. In Greece, there is only a little data embedded in empirical research, present-
ing the number of drug addicted prisoners, but it is assumed that their number is
higher than those who are imprisoned for drug related offences. In 2009, 17% of
the imprisoned persons in Bulgaria reported lifetime drug-use prior to imprison-
ment, while 1.56% of prisoners in Bulgaria were infected with HIV. In Slovenia,
prisoners with problems with illicit drug use represented 21.6% of the prison popu-
lation in 2011, 26.5% in 2010, and 25.6% in 2009. In Romania, according to a study,
25.1% of all persons in the prison system stated they had used drugs throughout
their life, where there seems to be enough evidence on the issue. The results of the
study from 2011 show a growing proportion of drug users in prison (in 2006 there
were 18.5%). On the contrary, in Bosnia-Herzegovina there is no available statisti-
cal data about the prisoners that are incarcerated for drug-related offences, but ac-
cording to some empirical data for a specific territory of the country, between 30%
and 70% of inmates are addicted to drugs. In Serbia, based on statistical data and
data from seized illegal and legal psychoactive substances, it can be concluded that
there is continued use of drugs in prisons. In 2010, in Croatia (which also seems to
have a sufficient amount of evidence), 17.03% of all imprisoned persons, regard-
less of their legal status of imprisonment, were drug addicted. In Former Yugoslav
Republic of Macedonia, there is some evidence on the rising number of prisoners
with substance abuse problems and the widespread availability of illicit drugs in
prisons. In Albania, little information is available on the specific issue.

In Greece, since 2002 there has been only one public treatment programme for
drug dependent prisoners, but besides the above public therapeutic centre, treat-
ment is also available through the therapeutic communities of the EN DRASI pro-
gramme of KETHEA and 18 ANO (mainly counselling programmes, as no metha-
done programme is available in Greek prisons). In Bulgaria, methadone treatment
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programmes are implemented in all prisons countrywide, as well as optimizing the
detoxification of drug dependents admitted to prison hospitals and medical cen-
tres, while a small number of drug addicted prisoners undergo specialized treat-
ment during the service of their sentences. In Slovenia, on the other hand, medical
care inside prison is provided for all prisoners by medical staft and only once out-
side the prison can help from other medical institutions and NGOs programmes
be provided to prisoners. In Romania, within the penitentiary system, several pro-
grammes are carried out to reduce drug-related risks. There are methadone substi-
tution programmes and syringe exchange programmes among others. In Bosnia-
Herzegovina access to prevention, treatment, rehabilitation and harm reduction
programmes in detention facilities and detoxification methadone treatment are
provided in the National Strategy, while the security measure of mandatory treat-
ment of addiction, is imposed alongside a sentence of probation or community
service. In practice, though, drug abuse treatment in prisons is a big problem, due
to the lack of a consistent state policy in respect to drug dependent persons.

In Serbia, institutes of the principle of opportunity (Delayed prosecution) are imple-
mented (the public prosecutor may have to accept delaying prosecution if the sus-
pect agrees to undergo rehabilitation for alcohol or drugs). In Croatia, if an offender
is sentenced to prison and compulsory treatment of addiction, he/she will undergo
the treatment while being incarcerated. The treatment can be also carried out within
the prison if the need for it has been established by psychosocial diagnostics; in most
prisons and penitentiaries, Clubs for Treated Addicts have been set up as a therapeu-
tic community method if the prison conditions allow for it; In the Former Yugoslav
Republic of Macedonia health care services are regularly provided in prison (metha-
done detoxification was not offered nor was there any psycho-social support to ac-
company the methadone maintenance, but since the beginning of 2012 methadone
programmes have been introduced at the prison in Bitola and Skopje and the new
HIV strategy plans to increase the number of prisons that have a methadone pro-
gramme). In Albania, Special Care Sections for people with mental disorders and
dependency on narcotic substances were first initiated and applied in 2010 as a pilot
project (mainly psycho-social service and intensive therapy, aiming at the rehabili-
tation of convicts with mental disorders and of those with dependence on narcotic
substances, while methadone treatment is provided inside prisons as well as harm
reduction programmes). In general, many of the participant countries report a very
active role of NGOs concerning drugs in prison institutions.

In Greece, it is possible to divert drug users from prison into community-based
treatment for drug-addicted perpetrators of drug-related offences though diver-
sion mechanisms combined with treatment programmes (suspension of penal
prosecution, execution of the sentence/probation/conditional release from pris-
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on), but currently they are implemented in a very limited way. In Bulgaria, if a
drug-dependent person is sentenced to probation, the penal sanction may include,
as a probation measure, inclusion of the sentenced person in a special program
for drug-dependent persons, but there is lack of sufficient human and financial
resources for the elaboration and implementation of such programmes. In Slove-
nia, courts may impose a penalty of community work instead of prison (but it is
not clear whether this applies to drug-addicts in practice or not). A range of di-
versionary measures will be expanded in Romania with the enactment of the new
Criminal Code; prosecutors can decide to suspend prosecution in case a drug user
has not committed other offences and in that case the oftender will then be sent to
a Centre for drug prevention, evaluation and counselling for the assessment and
referred for treatment. In Bosnia-Herzegovina, a suspended or reduced sanction
may be imposed on the defendant who has committed an offence under the deci-
sive influence of addiction to alcohol or drugs, on condition that he/she undergoes
outpatient treatment for alcohol and drug use within a specified period, or until it
is established that there is no need for further treatment of the defendant, provided
that the duration of treatment is not more than one year, while courts have the right
to impose a penalty of community work instead of prison, suspended sentence and
judicial admonition if the requirements prescribed by the Criminal Codes are met.
In Serbia, it is possible that such mechanisms are much more developed and/or ex-
tend to the implementation of alternative sanctions. In Croatia, already since 1997,
the Criminal Code has prescribed the possibility of diverting drug users from pris-
on into community-based treatment. The compulsory treatment of addiction, as
a security measure, can be ordered together with a prison sentence, community
service and a suspended sentence. The only potential for diversion in Albania is
foreseen in the use of custodial measures, but the efforts to develop and expand
mechanisms for the diversion of drug users into community treatment have failed
as the diversion cases themselves have failed.

Social reintegration

For the majority of the SEE countries, the strategy for social reintegration can be
characterized as either incoherent or only nominal and there seems to be a long
way to go for the implementation of such a strategy. There is no specific strat-
egy for social reintegration in Bulgaria, while two NGOs have been implement-
ing projects for social reintegration and re-socialization of offenders following
the execution of their sentence. In the field of social reintegration, the draft of
the new Resolution on the National Programme on Drugs of Slovenia includes
the objectives of accelerating the development of psychosocial treatment pro-
grammes for drug users, therapeutic communities and communes as well as pro-
grammes of social reintegration and employment of former substance abusers
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(NGOs, charitable organizations, self-help and other civil society organizations
can also help implementing the individual treatment/reintegration programme).
There is no national strategy for the reintegration of inmates in Romania, while
in 2010 it started to work on the draft of the National Strategy designed for the
reintegration of inmates. Neither does Bosnia-Herzegovina have a comprehen-
sive strategy for the social reintegration of offenders following the execution of
their sentence (however, the National Strategy and the Action Plan foresee it).
Also Serbia has no comprehensive strategy for dealing with the reintegration of
offenders following the execution of prison sentence, but preparation of legisla-
tion to regulate this area is ongoing. Regarding the social reintegration of prison-
ers after the execution of their sanction, there is no comprehensive strategy for
their rehabilitation and re-socialization in Former Yugoslav Republic of Mace-
donia (after their release, the role of reintegration is transferred to the centres
for social care). Only in recent years, has the Greek correctional policy moved
towards the organization of a coordinating body that will have as its main task
the provision of substantial assistance to prisoners and released prisoners. In
Croatia, at least on the normative level, a comprehensive strategy for social rein-
tegration of prisoners after serving their sentence does exist, while the National
Strategy and the Action Plan contain special provisions on re-inclusion of ad-
dicts into society. In Albania the National Prison Administration has established
a strategy and plan of action which should create appropriate conditions for the
implementation of the existing legal framework based on European Union stan-
dards. Also in this field, it seems that there is potential for NGOs to support a
reintegration strategy in practice for the majority of the participant countries.

With only the exception of Croatia, in the vast majority of the participant coun-
tries, there is no statistical data available for recidivism of the offenders sentenced
for drug-related crimes. According to the data provided by Croatia, the rates of
previous convictions are exceptionally high among drug offenders.

Concerns of relevant stakeholders about drug legislation in the countries of SEE

One of the paragraphs of the questionnaire used for the national reports was the
question to relevant stakeholders to express their concerns about developments in
drug law in their countries. Some thematic clusters about issues which were men-
tioned in the country reports are presented here.

National legislation in relation to international agreements

It is obvious that the relevant national authorities and the relevant agencies and
service providers whose governments have signed the international drug conven-
tions are careful in their reactions concerning proposals for changes to the law
which are considered to be contrary to the conventions. The Serbian report for ex-
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ample, states that their Criminal Code is in line with the current trend in the world
and therefore it does not recognize the division between light and heavy drugs and
criminalizes all acts related to illicit drugs. In another comment the report states
that issues related to illicit drugs should not be regulated only at state level, but
there should be an international collaboration of all sectors. The Slovenian report
states that some activists say that the Slovenian legislation is not flexible enough
and that by legalizing drugs the state could also collect taxes from the trade in what
are now illicit drugs. On the other side, some NGOs oppose legalization because it
would only worsen the health situation in Slovenia. The Slovenian report refers al-
so to the legalization/liberalization discussion and connects it to the debated issue
of cannabis. It states that “the issue of cannabis control would have to be tackled
at an international level and not just a national one, because changing/liberalizing
legislation in only one country does not change the global drug problem”. Also the
promotion of food products from hemp is controversial. Cosmetic products from
hemp do not represent such a problem, because they are not used in the same way
as food, do not contain as much THC as food products from hemp, and are used by
other types of consumers. An NGO reaction to the issue of legalization states that
Society is not mature enough for the legalization/decriminalization of illicit drugs,
though it would be good if illicit drugs were legalized/ decriminalized. At the same
time, it would also be necessary to restrict access to illicit drugs, to which even very
young people could have access (e.g. ordering drugs over the Internet).

Governments and parliaments are making use of the room that exists in the in-
ternational conventions to introduce new ways to face the problem, but they are
hesitant to speak about reform of the conventions. Indicative is the reaction of the
Croatian office on drugs when they point out that there is no need for future legis-
lative reforms, when -for example- the implementation of treatment programmes
for drug abusers in prisons can already be implemented.

Decriminalization of drug possession for personal use

This issue has been discussed in several countries of the SEE region and law pro-
posals for decriminalization are already under discussion in parliaments. The
Croatian Government supports decriminalization of drug possession in case the
possessor has no intent to sell the possessed drugs or to put them into circulation.
Stressing the severity of overcrowded prisons, a strong majority of criminal court
judges and public prosecutors in Croatia support recent proposals to decriminal-
ize drug possession for personal use. Moreover, positive views have been expressed
with regard to the principle of opportunity as a public prosecutor’s tool to persuade
a drug-addicted offender to undergo treatment as a condition not to instigate crim-
inal proceedings against him. Such initiatives are also used in Greece and Slovenia.
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About the quantity of drugs for personal use there are different approaches. Some
are in favor of determined thresholds while others are not. NGOs in Slovenia are of
the opinion that thresholds for personal use will not eliminate any problems, there-
fore they preclude determining thresholds. In the Bosnian report it is said that it is
necessary to define what is the smallest amount of a drug that constitutes a crimi-
nal offence, but it also says that “there shouldn't be the classification of amounts of
drugs, because it is considered that drug dealers can resell even small amounts of
drugs (Bosnian Justice Ministry).

Drugs users and prisons:

This is an issue of serious concern in all countries of the region. The principle
that it is preferable to help drug users instead of punishing them is widely ac-
cepted. Drug users need help from professionals, parents and society in gener-
al. Especially NGOs who are working with dependent drug users point out that
drug users have to be treated individually, in order to know where to refer a drug
user/addict. Not all drug users should be immediately sent to detoxification, as
is normally done (and this is wrong). Instead, some of them could also be sent to
NGO programmes, which offer difterent types of help (opinion of NGOs in Slov-
enia). Several reports speak also about avoiding stigmatization of drug users. The
problematic situation of drug users in prisons has to do with the absence of suffi-
cient treatment services in prisons. Some indicate that organized activities in this
field are limited to activities related to information. The information/education
of prisoners is conducted on prevention of HIV, sexually-transmitted diseases,
tuberculosis and drug addiction. Problems are related to the implementation
of therapeutic services in prisons. Many countries have introduced Methadone
Substitution Treatment in prisons; others are still discussing the issue. There is
support for alternatives measures to incarceration of drug oftenders. These meas-
ures will result in a reduction of incarceration and minimization of the negative
consequences of criminal prosecution and short-term prison sentences to drug
addicted persons.

Unbalanced Spending of Financial resources

Broadly speaking, the available resources for drug supply reduction and drug de-
mand reduction is not balanced. The national strategies present a comprehensive
document in which the elements to reduce drug demand and supply of drugs are
balanced. However, in practice there are difficulties in implementing this balanced
approach. Some say that this is due to lack of budgetary resources (Bosnia). Others
point out that it is a question of priorities and policy orientation. In the current sys-
tem, supply reduction is more of a priority compared to demand reduction (pre-
vention, treatment and rehabilitation).
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Lack of human resources and financial support for treatment programmes is a
significant issue. Post-release programmes should be improved with respect to ex-
prisoners’ treatment and support.

Evaluation mechanisms of treatment, prevention and reintegration pro-
grammes are insufficiently developed, especially for drug offenders after serv-
ing their sentence. There is a strong feeling that the probation system should
respond better to the needs of drug-addicted offenders. Employing skilled pro-
fessionals is essential.

It is necessary to allocate increasing amounts of money from the state budget for
treatment services provided to drug users or there must be a liberalization of the
use of methadone (currently there are very few accredited institutions due to the
restrictive criteria). (Probation service Romania). The same is the case for the al-
location of funds from the state budget for services provided by NGOs for drug
users.

The police (in this case the Bosnian police) propose that 75% of the seized drug
money should be put into the budget of police agencies.

There is a big problem with the deposit of confiscated drugs. Although the Rule-
book on the destruction of narcotic drugs was adopted, the established Commis-
sion responsible for the destruction of the narcotic drugs has not yet started work-
ing. (Bosnia)

Harm reduction programmes are implemented in cooperation with the NGO sec-
tor, which is primarily engaged in programmes of the exchange of syringes and
needles. These programmes are at the time mostly funded by the Global Fund
(Bosnia)

NGOs state that absolutely nothing has changed regarding the adoption of the
Strategy and Action Plan in the context of improving their working conditions and
activities. In other words, there is no progress in the role of NGOs in drug rehabili-
tation programmes and activities.

Supervised consumption rooms

Slovenian NGOs are in favour of introducing so-called ‘safe injection rooms’ or “Su-
pervised consumption rooms” for drug injection. Bulgarian NGOs are also in favour
of supervised consumption rooms. Such facilities have to be introduced as soon
as possible, in order to prevent further infections, ‘overdoses’ and the risky use of
drugs. Injecting drugs in public places, is risky for the user and the public, there-
fore it is necessary to create safe places, and - more importantly to use drugs under
the supervision of medical personnel. (NGOs Slovenia)
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Solutions to addressing the problem of illicit drugs should be sought together in
dialogue; hence tolerance and maintenance of communication are important.

NGO Participation in policy making and legislation:

NGOs work as an intermediary between individuals and the state. Users of their
programmes find it difficult to express their desires and problems, and do not
know how to improve or help to improve their situation. However NGOs are not
officially recognised and do not have an active role in policy making (Croatian
NGOs). Only Slovenia has actually incorporated NGOs into important policy
making bodies.

Athanasia Antonopoulou

Thanasis Apostolou
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Country Report Albania
by Ulsi Manja!

I. The current national drug strategy and drug legislation
in Albania

1. National strategy on Drugs

Albania approved the first National Drug Strategy 2004 - 2010 on 7th May 2004
with the Order No 292 of the Council of Ministers. Based on the Order No 125 9th
June 2010 of the Prime Minister a new working group was established that drafted
the 2012 - 2016 National Drugs Strategy. This new document is based on the posi-
tive achievements and best practices achieved in the implementation of the previ-
ous strategy, its action plan and on the best international standards and practice.

The strategy is approved by act no 403 of the Prime Minister dated 20th June 2012
and the implementation of the National Strategy 2012 - 2016 and its action plan
shall be funded by the state budget and other donors.

This strategy contains two action plans that shall be subsequently approved for the
time-frames of 2012 - 2013 and 2013 - 2016, containing specific measures and ac-
tivities for achieving the objectives in order to facilitate the implementation of the
Strategy.

The action plans, as part of this strategy, shall enable the connection of this Strat-
egy with the reforms and other important national strategies, such as: the health
reform, the national strategy against organized crime and terrorism, the national
strategy on the fight against AIDS, potential changes in the Criminal Code and in
the Criminal Procedure Code, the anti-corruption strategy, judiciary reform, etc.

Ministries and Departments that are involved in drug policy and their task/role.

Drug policy is an issue that concerns different Ministries, Institutions and Depart-
ments. The most important institutions responsible for drug policy in Albania and
those assigned by the order of date 20.06.2012 of the Prime Minister to play a spe-
cific role for the implementation of the National Drug Strategy are:

1. Ulsi Manja, Lecturer, Department of Criminal Justice, University Justiniani 1, Tirana.
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The Albanian Parliament in the framework of its constitutional duties approves
and ratifies all the legislative documents, changes in the laws and other important
documents that affect drug policy in general and specific issues as well.

The Ministry of Interior - This Ministry has established the Section of The Fight
against Drugs which is the only responsible body that deals with all police struc-
tures in the field of drug offenses. The task of this section is to coordinate, col-
laborate, do all operational, administrative and investigative work related to drug
offenses and those tasks delegated by the prosecution, Penal code and current leg-
islation in the territory of the Republic of Albania. This section coordinates the ac-
tivities of international police cooperation and other international organizations
dealing with drug issues, coordinates the operational activities of all Regional De-
partment Offices in The Fight against Drugs (Regional Offices) and other struc-
tures involved in the fight against crime.

The Directory for the Fight against Organized Crime and Protection of Wit-
nesses and Justice Collaborators - This directorate is part of the General Directo-
rate of State Police and it has been established by the Order of Ministry of Interior
no 3180 dated 13.09.2004. The Directorate is composed of six Sectors:

1. Sector for the Fight against Drugs;

2. Sector for the fight against trafficking of human beings;

3. Sector for the fight against money laundering and financial crimes;
4. Sector for Special Operations;

5. Sector for Protection of Witnesses and Justice Collaborators;

6. Sector for Analysis of criminal information.

The Section for the fight against Drugs is operating at a central level and at a re-
gional level. There are 12 regional offices for the fight against drugs and this sector
is the main responsible structure related to the prevention and the combating of
criminal activities in the field of drugs.

The Ministry of Justice - Responsible for the overall management of prosecution
offices and all levels of courts in Albania. The general department of the approxi-
mation of legislation and the general department of codification are the most im-
portant departments in the field of drug policy within the Ministry of Justice.

At the beginning of 2004 the Serious Crime Court and the Serious Crime Prosecu-
tors Office started to function in Albania. These institutions carry out their activi-
ties together with the district Courts and Prosecutors’ Offices. They are located in
Tirana and are responsible for the whole Albanian territory. Their competences are
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defined by Law and include those criminal offences that contain organized crime
elements such as organized crime groups, structured criminal groups and other
criminal offences for which the law foresees severe sanctions.

The Ministry of Finance - General Directorate of Customs in the framework of a
memorandum of understanding “On interagency cooperation for the fight against
drug trafficking and precursors “ that closely cooperates with the Ministry of Inte-
rior.

The Ministry of Health - The National Centre of Drug Control is in charge of
analysis and administrative supervision in relation to drug control used for legal
purposes. The pharmaceutical Department is in charge of the law related to phar-
macists’ activity, monitoring and pharmaceutical inspection. It is responsible for
the enforcement of the law relating to pharmaceutical activities through the Phar-
maceutical Inspection Service.

The Public Health Institute is in charge of monitoring the practices related to the
descriptions of prescriptions and prepares guidelines for prescribing medicines
containing narcotics. This institute is in charge of MMT therapy under the fund-
ing of GFTAM and it is also the reporting unit for all issues concerning drug use in
Albania.

The Ministry of Education and Science - It cooperates with the Ministry of Inte-
rior in the framework of the bilateral agreement “To fight against use, abuse and
drug distribution in school premises”.

The Ministry of Agriculture - It cooperates with the Ministry of Interior in the
framework of the bilateral agreement “On the fight against poppy cultivation”

The National Committee for Coordination of the Fight against Drugs - Inter-
ministerial committee - The National Committee for Coordination of the Fight
against Drugs was established on 26th March 2001 by the Law no 8750 “For the
prevention and Combating against illicit trafficking of narcotic drugs and psycho-
tropic Substances”. This committee met on several occasions to assess the drug sit-
uation in Albania

Albania adhered to the three UN Conventions in the drug field.

o Law n0.8722, date 26 December 2000 “On the adherence of the Republic of Alba-
nia to the “United Nations Convention Against illicit traffic in narcotic drugs and
psychotropic substances,1988”;

« Law no. 8723 dated 26 December 2000 “On the adherence of the Republic of Al-
bania to the Single Convention on narcotic drugs of 1961, and that Convention as
amended by the 1972 Protocol’;
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« Law n0.8965 dated 07 November 2002 “On the adherence of the Republic of Al-
bania to the Convention on drugs and psychotropic substances, 1971".

Domestic legislation is based on these laws:

Law No 7975, dated 21 July 1995 “On narcotic and psychotropic substances” and
amended by Laws: No 9271 dated 9 September 2004 and Law No 9559 dated 8 July
2006.

This law contains the list of psychotropic drugs and defines the rules of production,
manufacturing, import and export of psychotropic substances.

Law No 7895, dated 27 January 1995 “ Criminal Code of the Republic of Albania”
amended by Laws: No 8279 date 15 January 1998; No 8733, date 24 January 2001;
No 9275, date 16 September 2004. Important improvements have been made to the
Albanian Criminal Code since 2004, such as changes regarding criminal organiza-
tions (Article 333) and structured criminal groups (Article 333/a).

Law No 7905, dated 21 March 1995 “Penal Procedural Code of the Republic of Al-
bania”.

Important changes were also made to laws: No 8813, dated 13 June 2002; No 9187
dated 12 February 2004 with regard to the use of special investigative means, such
as surveillance and interceptions (Articles 221, 222, 223, 224), simulation actions
and infiltration (Article 294/a, 294/b).

Law on the Prevention of Money Laundering and Terrorism Financing (Law no.
9917 dated May 19, 2008).

Law No 8750, dated 26 March 2001 “On the prevention and combating of illicit traf-
ficking of narcotic drugs and psychotropic substances” that defines the standards
for the prevention and combating of illicit trafficking of drugs and their precur-
sors. The creation and functioning of the National Committee for Coordination of
the Fight against Drugs is foreseen in this law.

Law No 8874, dated 29 March 2002 “On the control of substances that can be used
for illicit manufacturing of narcotic and psychotropic substances” that defines the
rules for the control of substances that are often used for the illicit manufacturing
of narcotic and psychotropic drugs, with the aim of preventing the supply or devia-
tion from the legal destination of such substances.

The role of NGOs is included more specifically in the field of rehabilitation and
treatment. One of the specific objectives of the National Drug Strategy concerns
the rehabilitation system and involvement of NGOs in this area:
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Treatment for drugs is aimed at providing services and treatment for drug addicts
so as to make them free of drug dependency. Cures can be provided in a variety of
rehabilitation institutions, and for different treatment durations. The integral ad-
dictive treatment is realized in several services, venues and institutions specialized
in such intervention, which make use of a variety of behavioural and pharmaco-
logical approaches. Instead, treatment is a long-term process, including multi-fold
interventions and regular monitoring.

The most acceptable contemporary categorization of the training programmes
includes: the outreach services; day care centers; detoxification and meditational
management of the withdrawal syndrome, long-term residential treatment, short-
term residential treatment; non- hospital training programmes; individual coun-
selling; group therapy, addictive treatment in the penitentiary system.

The most important activities regarding social aid services foreseen in this strategy
are (8.5.3):

The establishment and empowering of community services for drug users
-Preparation of standards and guidelines for the residential and community centers

(cooperation with the Ministry of Health, Ministry of Labor, local government,
NGOs, etc.);

-The establishment of two long-term community residential centers for the reha-
bilitation of drug users and abusers (in Tirana and in Vlora) through public fund-
ing or other types of support.

-Implementation of integrated community services (centers with a low outreach
threshold, mobile units, constant follow-up and prevention).

-Extension of the health care insurance scheme to involve the community services
provided by the NGOs.

-The establishment of state subsidized opportunities for both private and/or public
services for addicts and for NGO-provided community-based services.

-The establishment of suitable services for vulnerable groups

-The development of specialized training programmes for the creation of specific
multi-

disciplinary teams for training in the addictive processes of teenagers with disor-
ders caused by drug abuse.

-The establishment of a specific rehabilitation residence center (therapeutical com-
munity)
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for women suffering from drug use/addiction problems.

-A multi-professional approach, including parental care for pregnant women hav-
ing problems with drug addiction.

-Fulfilment of pharmaceutical-therapy standards for pregnant women having is-
sues with opiate addiction.

-Promotion of access to and establishment of necessary capacities in the addictive
training system to face the complex treatment of drug dependents suffering from
other diseases.

-The establishment of addictive services in the penitentiary system.

-The establishment of multi-disciplinary structures for addiction treatment in pen-
itentiaryinstitutions, including both pre-detention centers and prisons;

-The application of alternative sentences for drug addicted convicts, so as to enable
adequate treatment for them;

-The implementation of retention therapy programmes in prisons (with agonists,
semi- agonists, and antagonists);

-The development of educational programs on drugs in the penitentiary system;
-The development of risk reduction programmes;

-The development of psycho-social programmes;

-The establishment of support groups;

-The offering of addiction services outside prison and involvement of their staff in
treating convicts having issues with drug abuse and drug addiction

-Social re-integration

-The encouragement of private entities and of businesses to raise social service
funds forimproving such services and supporting this category of people.

-The coordination and cooperation through public and non-public bodies offering
social services through periodical meetings, working meetings, etc.

-The encouragement of local government structures and of municipalities, in par-
ticular, to provide financial support for this category of beneficiaries, depending on
their resources.

Civil organizations in Albania play an important role in offering social services in
the field of drugs. These services include awareness, prevention, harm reduction
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and treatment. The main NGOs currently operating in Albania focused on drug
abuse are Aksion Plus, Stop AIDS and Emanuel Center.

The methadone maintenance treatment (MMT) was implemented in 2005 by Ak-
sion Plus, funded by the Soros Foundation. The overall (cumulative) number of
clients entering the methadone free-of- charge program at this outpatient treat-
ment unit from June 2005 (starting point in time) till August 2012 is 620 PDUs.
The continuity (2008 onwards) of such a free-of-charge program of “Aksion Plus”
NGO is ensured by the financial support from the Global Fund to Fight AIDS, Tu-
berculosis and Malaria (GFATM). The local government is providing in kind con-
tribution and human resources such as counsellors from HIV Voluntary Testing
and Counselling (VCT) centres. As of 2012, there were 5 centers run by Aksion
Plus established in other cities outside Tirana. Aksion Plus dispenses methadone
to about 200 patients daily in Tirana, and has opened 5 local centers in other cities,
(www.aksionplus.net.)

Emanuel Center, (http://www.komunitetiemanuel.org) a not-for-profit, residen-
tial rehabilitation facility is located a short distance outside Tirana. It consists of
a shelter for drug users, and a daily centre, which offers counselling, psychosocial
support, and information on drug use. The work in the centre is based on the psy-
cho-physical rehabilitation of drug users, and is supported by the Italian Catho-
lic Church. In addition there are other supportive state services such as the HIV
and other blood borne diseases testing centre in the Institute of Public Health etc
- which try to facilitate the services for drug dependence in Albania. In 2010, 77
persons received residential service in Emanuel Centre. Admissions for drug-de-
pendent individuals are intended to be for 3-6 months.

Stop Aids implements a needle and syringe program (NSP) which currently has 150
regular clients picking up needles and syringes in Tirana. The NSP includes outreach
workers distributing near heroin dealing hot spots, (http://www.stopaids-al.com).
Other activities of this organization are HIV/Hep B & C testing, condom distribution,
medical and social counselling services, training seminars with medical and para-
medical staff, educational staff, collaboration with the Police and Army force for posi-
tive attitudes toward Harm Reduction strategies, creation of Peer Educator groups,
creating a Voluntary and Counseling Testing Center, national and local studies, con-
ferences and symposia, producing training manuals, books, booklets, leaflets etc.

Albania has approved laws and regulations to control issues related to citizens ac-
cess to drug use, production, trafficking and to access to alcohol. Services regard-
ing drug and alcohol treatment and problems are still at the initial development
stage. It is necessary to increase and improve these kinds of services and base them
on the real needs of the country.
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The social problems and poor economic conditions that Albania has been facing
in the last years has meant the Albanian Government has been able to offer few re-
sources on drug treatment and preventive education. Although the National Strat-
egy is very specific and detailed regarding the areas and plan of action there are still
concerns regarding its implementation.

The strategy and its plan of action are very ambitious programs to be implemented
in a period of budget cuts due to the financial crisis. It represents a statement of
intention with many activities foreseen but it is very difficult to be implemented
given the resources required for this implementation.

Training of staff is very important to ensure a proper implementation of this strat-
egy. Lack of human resources will make the strategy not easy to be implemented
and its results will not be easily achieved.

The strategy bases its implementation on hospitalization to respond to the criti-
cal needs of heroin users, the majority of Problem Drug Users (PDU’s) consists of
heroin users, which is not the most effective treatment. The methadone treatment
is one of the most important pillars on which the strategy and treatment of drugs
in Albania is based.

2. National Substantive Criminal Law

Domestic law in Albania foresees changes between misdemeanors and felonies.
This is based on the typology of the crime. The first distinction is the danger of
the crime committed. The danger of a misdemeanor is lower compared to that of a
felony. The second difference is the age of the persons committing crime, for a mis-
demeanor the minimum age is 16 years old, while for a felony the minimum age
when a person is arrested, pre-trailed and convicted is 14 years old.

The penalty for a misdemeanor is from 5 days to two years, and the penalty for a
felony is from 2 years to 25 five years. There are also some crimes which, although
the penalty foreseen is less than two years, are still considered a felony and this is
based on the danger of the crime committed. This is decided by the judge.

The Criminal Code of Albania foresees two typologies of sanctions: main sanction
and supplementary sanction. The main sanction can be a fine or imprisonment.
Imprisonment can be from 5 days to 25 years or life imprisonment based on the
typology of the penal act that is committed. These two sanctions cannot be given
for the same act.

The Criminal Code foresees also the alternatives to imprisonment which are: Frag-
mentation of imprisonment - For punishments up to one year of imprisonment,
if the court notices grave family, medical, professional, or social circumstances, it

10
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may decide that the sentence be executed fragmentarily but for not less than two
days per week.

Suspending the execution of a sentence - If the person and the circumstances un-
der which the criminal act was committed are of little danger the court, while sen-
tencing up to five years of imprisonment, may rule that the convicted person be put
on probation, thus suspending the execution of the sentence, provided that during
probation he will not commit any other criminal act equally serious or more seri-
ous than the previous one.

Suspension of imprisonment and compulsory labor in favor of public interest - The
court may suspend the imprisonment sentence if the latter is less than one year,
and replace it with the compulsory labor in favor of the public interest, if the per-
son and the circumstances under which the criminal act was committed are of lit-
tle danger.

Early release on parole - The prisoner could be released earlier and on bail only
for specific reasons, if his behavior and work show that during the time of punish-
ment, the purpose of his education is fulfilled, and when he has spent:- not less
than half of the punishment time given for penal transgression;

- not less than 2/3 of the punishment given for committing the crimes punishable
by imprisonment up to 5 years;

- not less than % of the punishment for crimes that have the punishment of impris-
onment from 5 to 25 years.

Custodial sentences are foreseen in the Criminal Code and in the amendments
made to the law no. 8331, dated 27.11.2008, “On Execution of Penal Sentences”,
Criminal Code:

Article 59 - Suspending the execution of a sentence. If the person and the circum-
stances under which the criminal act was committed are of little danger the court,
while sentencing up to five years of imprisonment, may rule that the convicted per-
son be put on probation, thus suspending the execution of the sentence, provided
that during the probation he will not commit any other criminal act equally serious
or more serious than the previous one. Probation extends from eighteen months to
five years.

Article 60 - Sanctions against the convicted person under probation

The court may compel the convicted person under probation to meet one or some
of the following sanctions:

1. To exercise a professional activity or to gain professional education or training.

11
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2. To pay family pensions in due time.
3. To compensate for torts.
4. To be banned from driving certain vehicles.

5. To be forbidden to exercise a professional activity if the criminal act relates to
such activity.

6. To be forbidden from certain places.
7. To be forbidden from shops serving alcoholic beverages.
8. To stay in his residence during certain hours.

9. To avoid the company of determined persons, mainly convicts or collaborators
of the criminal act.

10. Not to carry weapons.

11. To be subjected to medical treatment against alcohol and narcotics.
Article 61 - obligations of the convicted persons under probation

During probation the convicted person is obliged:

1. To respond to calls and demands of the legal bodies supervising probation.
2. To inform the supervising bodies of probation of work-related changes.

3. To obtain permission from the supervising bodies of probation for any changes
of residence or job, or visits abroad.

Article 62 - Revoking the sentence on suspension

If, during the term of probation, the convicted person commits a criminal act of
the same degree or an even more serious act than the previous one, the court shall
revoke the suspending decision.

Revoking is made even when the convicted person, without having reasonable
cause, has not met the measures and sanctions mentioned in Articles 60 and 61
of this Code, which were imposed upon him. When the suspending decision is
not revoked, the [first] sentence given is considered void. An important aspect of
the justice system reform in Albania is Law no. 10024, date 27.11.2008 on Some
Amendments and Additions to Law no. 8331, dated 21.4.1998 “On the Execution
of Criminal Judgments” The Albanian Parliament approved the normative legal
framework for the establishment and functions of the institution of the Probation
Service as a specialized institutional body concerning the supervision of alterna-
tive sentences to imprisonment.

12
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Special provisions are not foreseen for drug-related offences, the penalty for severe
drug-related offences is that of the maximum of the imprisonment period foreseen
to change this imprisonment into a custodial sanction. In the cases when the of-
fender is also a drug user he is obliged to take treatment within the prison facili-
ties.

When the offender is sentenced with a custodial sanction, article 60 of Criminal
Code states that the court may compel the convicted person under probation to
meet one or some of the following sanctions:

6. To be forbidden from certain places.
7. To be forbidden from shops serving alcoholic beverages

9. To avoid the company of determined persons, mainly convicts or collaborators
of the criminal act

11. To be subjected to medical treatment against alcohol and narcotics.

3. National drug laws and institutions

The Criminal Code foresees severe penal sanctions against the trafficking, manu-
facture, preparation, distribution, transportation, maintenance and sale of drugs
and psychotropic substances (without distinction)

- 5-10 years of imprisonment for production, selling, distribution and possession and
- 7-15 years for trafficking “import-export” of drugs.

Penal sanctions are also foreseen for illicit cultivation of narcotic plants (3-7 years
of imprisonment) and trafficking or derivation of precursors (3-7 years of impris-
onment).

Article 283 Manufacturing and selling narcotics (Paragraph I amended, paragraph
II added by Law No. 8733, date 24 January 2001, article 63)

Selling, offering to sell, providing or receiving in any form, distributing, commer-
cialization, transporting, sending, delivering, as well as carrying, except in case of
personal use and in small portions, narcotic and psychotropic substances as well as
seeds of narcotic plants, in violation of law or in excess of its content, is punished
by five to ten years of imprisonment.

The same offense, if committed in collusion with others, or repeatedly, is punished
by seven to fifteen years of imprisonment.

Organizing, managing or financing this activity is punishable by ten to twenty
years of imprisonment.

13
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Article 283/a about Traffic of narcotics says:

Import, export, transit, and trade of narcotic and psychotropic substances and of
seeds of narcotic plants, in violation of law, is punished by seven to fifteen years of
imprisonment. The same offense, if committed in collaboration with others, or re-
peatedly, is punished by ten to twenty years of imprisonment. Organizing, leading,
or financing of this activity is punished by not less than fifteen years of imprison-
ment.

Article 284

Cultivating narcotic plants (Paragraphs I and III amended, paragraph II added by
Law No.8733, date 24 January 2001, article 66): Cultivating plants which serve or
are known to serve in the production and extraction of narcotic and psychotropic
substances, without permit and authorization according to the law is punished by
three to seven years of imprisonment. The same offense, if committed in collabora-
tion with others, or repeatedly is punished by five to ten years of imprisonment.
Organizing, managing or financing this activity is punishable by seven to fifteen
years of imprisonment.

Article 284/c about Production and fabrication of narcotic and psychotropic sub-
stances (Added by Law No. 8733, date 24 January 2001, article 67) says: Production,
fabrication, extraction, refinement, or preparation without a license or in excess of
its content of narcotic and psychotropic substances, is punished by five to ten years
of imprisonment. The same offense, if committed in collaboration with others or re-
peatedly is punished by seven to fifteen years of imprisonment. Organizing, leading,
and financing this activity is punished by ten to twenty years of imprisonment.

Drug use Possession of drugs in small quantities for personal use is not punished,
but the amount is not specified, misleading the interpretation of the law either by
the police forces or the court. According to the unified decision of the High Court
No 1, dated 27.3.2008:Penal and legal notion that is expressed by the legislator
with the phrase “in small doses”, even though there may be a numerical determi-
nation of the quantity of prohibited materials that will be indicative of the amount
of weight to be considered a small dose, must be interpreted in the sense that, in
quantitative terms, narcotics and psychotropic substances etc.., should be to the
extent considered really small for personal use by individuals, and not in general.
It should not exceed the physical and biological capabilities of the individual user
and within the limits of tolerance that his body represents for that type of drug, at
the time and within the conditions of use in order for the person to avoid going
beyond the scale of effects that will damage the health”. Taking into account this
analysis the United College concluded that: “a small dose, in its legal sense, is not
the consideration of the physical separation of the amount into some parts, but the

14
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amount of narcotic and psychotropic substances that it contains as a whole and ac-
cording to experts is considered a small dose”.

Such a definition of the term “in small doses” is used for the purpose of imple-
menting the provisions of Article 283 of the Criminal Code, in addition to the
preventive role that it plays in preserving the health of users and persons de-
pendent on drugs. It also plays a role in general prevention in the fight against
the phenomenon of illegal use of these materials.In circumstances where it is not
yet determined by a special law or by-laws, the case of the use of a dose of nar-
cotic and psychotropic substances “in accordance with the law” (a requirement
that United Colleges consider is dictated by the way it is formulated in the above
mentioned provision), the above definition serves to narrow to a reasonable ex-
tent the parameters of use by perpetrators which might otherwise unfairly affect
the criminal responsibility of users of narcotics and psychotropic substances who
are on the edges of these cases.

The Criminal Code does not consider drug addiction as a mitigating or an aggravat-
ing circumstance. However, being obliged to consider all relevant facts and circum-
stances related to the case, the court has to take into account the personal charac-
teristics of the offender, including drug use and drug addiction. Case law in some
sentences considers drug addiction as a mitigating circumstance, while in other sen-
tences it considers it as an irrelevant circumstance. Procedural Criminal Code fore-
sees the mitigating and aggravating circumstances to be taken into consideration in a
penal court, but Article 49 of the Procedural Criminal Code leaves it at the discretion
of the judge that besides the circumstances foreseen in this Code he may take into ac-
count other circumstances such as those in Article 48 (deep repentance).

Other circumstances that are considered relevant are the need to attend obligatory
education and further education, familiar and social situations, unemployment,
familiars that the offender has under his custody and their need for economic and
social care.

Albanian Criminal Code does not provide different penalties based on the fact that
the offender is a drug addict or not. Offences associated with ‘cravings for use’ are
prosecuted in the same manner as ordinary offences that are not related to drugs.
It is up to the court to decide whether and how to consider the offender’s addiction
when determining the penalty. Almost all penal cases have been prosecuted with-
out taking into consideration drug addiction as a mitigating circumstance. These
persons have been sentenced in the same way as other non-addicted persons who
have committed similar offences.

According to the Albanian judicial practice in the cases when a person is arrested
for the possession of 5 grams of hashish (soft drug) and if the person is drug ad-
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dicted the person can benefit or can be given a more lenient sentence or alternative
sentence to prison, unlike in the case when the person is arrested for the posses-
sion of 5 grams of heroin or cocaine (hard drug). Article 283 makes no difference
between user, seller and trafficker. They are placed in the same category where the
same penalty is foreseen regardless of what kind of drug “soft’ or “hard” has been
used, produced or trafficked.

Policy discussions in the legislative practices have always requested the improve-
ment of Article 283 of Criminal Code regarding categorization of the criminal sub-
jects and typology of substance and the consequences that drug use has on those
persons who use it.

The Albanian Criminal Code defines the following sentences for different drug law
offences

SECTION III
CRIMINAL ACTS AGAINST PUBLIC ORDER AND SECURITY
Article 283

Manufacturing and selling narcotics (Paragraph I amended, paragraph II added by
Law No. 8733, date 24 January 2001, article 63)

Selling, offering to sell, providing or receiving in any form, distributing, commer-
cialization, transporting, sending, delivering, as well as carrying, except in case of
personal use and in small portions, narcotic and psychotropic substances as well as
seeds of narcotic plants, in violation of law or in excess of its content, is punished
by five to ten years of imprisonment.

The same offense, if committed in collusion with others, or repeatedly, is punished
by seven to fifteen years of imprisonment. Organizing, managing or financing this
activity is punishable by ten to twenty years of imprisonment.

Article 283/a
Traffic of narcotics (Added by Law No. 8279, date 15 January1998, article 2
Amended by Law No. 8733, date 24 January 2001, article 64)

Import, export, transit, and trade of narcotic and psychotropic substances and of
seeds of narcotic plants, in violation of law, is punished by seven to fifteen years
of imprisonment. The same offense, if committed in collusion with others, or re-
peatedly, is punished by ten to twenty years of imprisonment. Organizing, lead-
ing, or financing of this activity is punished by not less than fifteen years of im-
prisonment.
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Article 283/b

Creation of facilities for delivering and use of drugs (Added by Law No. 8733, date
24 January 2001, article 65).Illegal facilitation of narcotic or psychotropic sub-
stances, by persons, who, because of their duty administer such substances, as op-
posed to the respective legal dispositions, is punished by imprisonment from three
to seven years.

Article 284

Cultivating narcotic plants (Paragraphs I and III amended, paragraph II added by
Law No. 8733, date 24 January 2001,article 66)

Cultivating plants which serve or are known to serve in the production and ex-
traction of narcotic and psychotropic substances, without permit and authoriza-
tion according to the law, is punished by three to seven years of imprisonment. The
same offense, if committed in collusion with others, or repeatedly, is punished by
five to ten years of imprisonment. Organizing, managing or financing this activity
is punishable by seven to fifteen years of imprisonment.

Article 284/a

Organizing and leading criminal organizations (Added by Law No. 8279, date 15
January1998, article 2)

Organizing, leading and financing criminal organizations with the goal of cultivat-
ing, producing, fabricating or illegal trafficking of the narcotics is punishable by im-
prisonment of 10 up to 20 years. Creation of conditions or facilities for such activities
by persons with state functions is punishable by imprisonment from 5 to 15 years.

Article 284/b

Supporting the disclosure of crimes (Added by Law No. 8279, date 15 January1998,
article 2) The arrested or sentenced person for one of the criminal offences related
to trafficking in narcotics, weapons, clandestine activities, prostitution or crimi-
nal offences committed by criminal organizations, that cooperates and assists the
criminal proceeding bodies in the struggle against them, or as the case might be,
in the disclosure of other persons that commit such crimes, cannot be sentenced to
more than half of the contemplated punishment for the offense committed by him.
In specific cases, when the facilitating circumstances contest in his favor too, this
person can be excluded from the punishment.

Article 284/c
Production and fabrication of narcotic and psychotropic substances (Added by

Law No. 8733, date 24 January 2001, article 67).Production, fabrication, extrac-
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tion, refinement, or preparation without license or in excess of its content of nar-
cotic and psychotropic substance, is punished by five to ten years of imprisonment.
The same offense, if committed in collusion with others or repeatedly, is punished
by seven to fifteen years of imprisonment. Organizing, leading, and financing this
activity is punished by ten to twenty years of imprisonment.

Article 284/¢

Production, commercialization, and illegal use of precursors (Added by Law No.
8733, date 24 January 2001, article 67) Production, import, export, transit, com-
mercialization, and carrying of precursors provided by law in relevant tables in
violation of relevant legal provisions, is punished up to five years of imprisonment.
The same offense, if committed in collusion with others, or repeatedly, is punished
by three to seven years of imprisonment. Organization, leading, and financing this
activity is punished by five to fifteen years of imprisonment.

Article 285

Possession, production, and transport of chemical substances (Amended by Law
No. 8733, 24 January 2001, article 68).Production, possession, transport or deliv-
ery of basic chemical substances, or of different kinds of substances, equipment, or
materials, if known that these are used or will be used for the production or illegal
trafficking of narcotic or psychotropic substances, is punished by three to ten years
of imprisonment.

Article 285/a Adaptation of places for use of a drug (Added by Law No. 8733,
date 24 January 2001, article 69).Adaptation or permission to adapt a place,
dwelling,vehicle, and any other public or private means to gather persons, with the
purpose of consuming narcotic or psychotropic substances, is punished by up to
five years of imprisonment.

Article 285/b Disposal or abandonment of syringes (Added by Law No. 8733, date
24 January 2001, article 69).Disposal or abandonment in public places or places
open to the public, as well as in private environments of common use, of syringes
or dangerous instruments, used to inject narcotic or psychotropic substances, con-
stitutes criminal contravention and is punished by fine or up to one year imprison-
ment.”

Article 286

Inducing the use of drugs (Amended by Law No. 8733, date 24 January 2001, ar-
ticle 70) Inducing others to use narcotic or psychotropic substances, or providing
or injecting others without their knowledge or consent, is punished by five to ten
years of imprisonment. When the inducing or forced injection is conducted upon
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children or in penitentiary, educational, sport or any other institutions providing
social activity, it is punishable by not less than fifteen years of imprisonment.

Article 286/a

Illegal use of high technology. Production and running of systems, equipment, and
means of high technology, in cases of criminal acts included in the articles 283 un-
til 286/a of this Code, or when this technology is used to facilitate or enable the
consumption of narcotic or psychotropic substances, or broadcasting advertise-
ments to promote their use, is punished by imprisonment up to five years.

These sentences are harsh compared to petty crimes, but are not considered similar
to first degree murder. The maximum penalty imposed for drug trafficking, article
283/a and 284/a is 10 - 20 years while first degree murder is sentenced with life im-
prisonment or up to 25 years of imprisonment for women.

There is no difference in the treatment of drug-offenders compared to other of-
fenders. Although it is stated in the media articles and reports about the level of
corruption in the justice system (Transparency International Reports, EU Progress
Reports) it might be said that drug-dealers are treated according to the law, (im-
posing a wide range of minimum till the maximum of the penalties foreseen in the
Criminal Code).

The Albanian Criminal Code and Procedural Criminal Code, articles 283 until 286
and 286/a of Criminal Code, foresees severe penal sanctions against the trafficking,
manufacture, preparation, distribution, transportation, maintenance, sale of drugs
and psychotropic substances. (See 3.6 above)

Severe penal sanctions are foreseen for illicit cultivation of narcotic plants and traf-
ficking or derivation of precursors. Article 283 makes no difference between user,
seller and trafficker. They are placed in the same category where the same penalty
is foreseen regardless of the kind of drug, “soft’ or “hard” which has been used, pro-
duced or trafficked and the quantity of substance.

The legislator has foreseen no difference between small and big dealers and this
absence of difference has affected the initiation of several discussions about the
changes needed in the drug policy in Albania. Referring to this case Article 283 of
Criminal Code does not distinguish any difference between small and big dealers,
the only difference is that of personal use. See decision of High Court about the ju-
dicial practice in this case. (See 3.2 above)

According to Criminal Procedural Code there are three stages of judgment:

a) The district criminal Court b) Appeal Court c¢) High Court
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All criminal offences are trialled in the first instance by the district court, by the
courts of serious crimes, the military court and the Supreme Court.

The Districts Criminal Court judges the offenses for which the punishment ranges
from a fine up to 7 years of imprisonment, these trials are judged by one judge. The
other offenses are judged by panels composed of three judges.

In 2004 in Albania the changes in the procedural criminal code established the
Court of Serious Crimes. According to Article 75/a- under the competences of the
Court of Serious Crimes are the following drug offenses: Article 283/a - Traftic of
narcotics and 284/a Organizing and leading criminal organizations.

Regarding the principle of universality Albanian criminal law is applicable for all
Albanian nationals and foreigners who commit an offense within or outside the
territory of the Republic of Albania. The Criminal Code foresees the principle of
universality in Article 6 and Article 7.

Article 6

For criminal acts committed by Albanian citizens within the territory of the Re-
public of Albania, the criminal law of the Republic of Albania shall apply.

The criminal law of the Republic of Albania shall also be applicable to the Alba-
nian citizen who commits an offence within the territory of another country, when
that offence is concurrently punishable, unless a foreign court has given a final sen-
tence.

In the sense of this article, Albanian citizens shall also be considered those persons
who apart from Albanian citizenship hold another one too.

Article7

The foreign citizen who commits a criminal act within the territory of the Republic
of Albania is held responsible on the basis of the criminal law of the Republic of
Albania. The criminal law of the Republic of Albania is also applicable to a foreign
citizen who, outside of the Republic of Albania, commits one of the following of-
fences against the interest of the Albanian State or an Albanian citizen:

a) Crimes against humanity
b) Crimes against Albanian independence and its constitutional order;
¢) Terrorism;

d) Organization of prostitution, illegal manufacturing and trafficking of drugs,
other narcotic substances, of weapons, nuclear substances, as well as pornographic
materials;
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e) Hijacking airplanes or ships;

f) Falsifying the Albanian state seal, Albanian currency, or Albanian bonds or
stocks; for a punishment by imprisonment of five years or any other heavier pun-
ishment

h) Laundering of the proceeds of crimes;

i) The crimes of active and passive corruption committed by persons exercising
public duties/functions, as well as in the private sectors.

4. Drug law enforcement in practice

In June 1995 -after the fall of communism in Albania- the new Albanian Crimi-
nal Code was approved and a very important section of this Code of 1995 was the
introduction of articles that address the problems of cultivation, production and
trade of narcotics.

The legislative framework continued to be improved with the changes in 1998, Ar-
ticle 283/a about the trafficking of narcotics adding the offences of import, export
and trade of narcotic substances or psychotropic and narcotic plant seeds.

Changes in 2001 of the criminal Code added in Article 283/a if the same offense
is committed in collusion with others, or repeatedly, is punished by ten to twenty
years of imprisonment and organizing, leading, or financing of this activity is pun-
ished by not less than fifteen years of imprisonment. In the meantime these chang-
es aimed to introduce stricter measures against narcotic trafficking.

Also Article 283/b added the offence of “creation of facilities for delivering and use
of drugs” and 284/c talks about production and fabrication of narcotic and psycho-
tropic substances. These articles control the number of licensed persons that work
with narcotic and psychotropic substances and article 284/c presents the sanctions
for the production, trade and illegal use of precursors. Through these changes the
aim is to reinforce the fight against narcotics. After 2001 a lot of changes to the
Criminal Code and respective laws have been made, but there are no changes in
the drug policy.

The criminal procedural code defines the ways persons and houses are observed
and controlled, articles of 198 -199 about the examination of persons and places
and articles 202-206 about the control of a house.

The Procedural Code also describes the procedures of confiscation- article 208; in-
terception - article 221-226; t arrest in flagrance and detention- articles 251- 259;

The arrests in flagrance can be organized by the special methods of investigation by
the central and regional offices on the fight against drugs. Police practice towards
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heroin users includes regular stop-and-search, arrests and harassment. Moreover
heroin users are often involved in petty crimes in order to support their daily use.
Policing practice towards cannabis users varies, as most often police harass occa-
sional users, who smoke in public. Regular cannabis users have different patterns
and habits of use - they usually avoid smoking in public and therefore are rarely
stop-and-searched by the police.

Also according to the law no 8750 date 26.03.2001 “For the prevention and fight
against trafficking in narcotic drugs or psychotropic substances” the police offic-
er and Judicial Police or a person authorized by them may be charged to make a
“purchase” of the narcotic substances while hiding their identity. They can use false
documents when they are infiltrated. The “purchase” can be made only by the au-
thorization of the General Prosecutor, by the authorization of the Prosecutor who
has initiated the investigation and by the authorization of the Prosecutor who has
under his jurisdiction the territory where this action is going to be organized with
the aim of collecting evidence, identifying and arresting persons involved in drug
trafficking.

Policing of illicit cultivation

Albania still remains a country of origin for cannabis and its derivatives (marijua-
na /hashish/hashish oil). Cannabis is the only narcotic plant cultivated in Albania.
The southern “drug- hotspot” is called Lazarat, an area near Gjirokaster, which is
not under permanent control of the Albanian State authorities.

With the exception of cannabis, Albania is not a significant producer of illicit
drugs. The Anti-Narcotics Unit of Ministry of Interior reports that cannabis is cur-
rently the only drug grown and produced in Albania, usually for regional distri-
bution. Cultivation of marijuana during the last years decreased noticeably with
increased enforcement action against both traffickers and cultivators. There is no
poppy cultivation, no evidence of labs for the manufacture of synthetic drugs, and
the trade in synthetic drugs remains virtually non-existent.

Awareness campaigns against drug cultivation are organized all over the coun-
try. Focus of these campaigns has been in the communities in general and among
school children specifically. Meetings of police officers and pupils are organized
within school settings to discuss the danger of drugs and also how pupils can
discuss with parents in cases of illegal drug cultivation. The Police has organized
campaigns in the well-known hot-spots in the country, cutting and destroying the
plants.

Law No. 9559, dated 8.6.2006 for an amendment of law no 7975, dated 26.7.1995
“On Narcotic Drugs and Psychotropic Substances” added Article 10/1 about the re-
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sponsibility of mayors and other officials of local government units. Order Police
and Criminal Police in the area should work together and organize the work for the
prevention of plant cultivation, narcotic detection of cultivated areas and to identify
those responsible. They are required to report immediately to the relevant authority
on the fight against drugs of the county police department. When the above persons
act in violation of paragraph 2 of this Article, as the case may be, they are subject to
criminal offenses under Articles 248, 300 and 301 of the Criminal Code.

The pre-trail detention is implemented in Albania and it is one of the most used
security measures imposed by the court. Although there was a big discussion when
the law about the establishment of the Probation Service was prepared on includ-
ing the alternative measures in the detention and pre-trail phase, alternative sanc-
tions cannot replace the security measure of imprisonment. Exceptions can be
made only when according to article 239 the person to be arrested is mentally ill,
and for this reason this person instead of being held in detention be ordered to be
hospitalized in a psychiatric institution. This is mandatory treatment.

However judicial practice has recognized that security measures can be mitigated
due to health status or family circumstances of the offenders, where it is judged that
this person has few possibilities to escape or to commit other offenses. But health
conditions cannot affect the security measures, as it is also stated in the decision
no 367, dated 11.2001 of High Court that “health treatment of the oftenders is un-
der the responsibility of Prison Hospital, which is an institution under the General
Directory of Prisons charged by law to treat persons in the pre-trail facilities and
prisons.

Drug-users can be placed in mandatory treatment in the phase of pre-trail only
when this treatment is absolutely necessary and the penalty foreseen in the Crimi-
nal Code for the offence they have committed is less than 10 years. No such case
has been reported in the last years.

According to the Article 248 of Criminal Procedure Code interrogation of a per-
son takes place no later than 3 days after the application of the measure, the court
interrogates the person placed in jail or under house arrest. The prosecutor and the
lawyer are present at the interrogation session.

In cases of arrest, the interrogation is made by judicial police officers (article 255
(law no 8813, date 06.13.2002) and the prosecutor (article 256) in the presence of
the lawyer. For those who are drug users interrogation is made after the person’s
health has stabilized. In the case of drug oftfenders, for all the crimes the first thing
that they undertake is conducting a urine test to prove whether they are drug users
or not but also to prove whether at the time of the crime the person was under the
influence of any narcotic substance or not.
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There is a legal framework in Albania for police entrapment and it is regulated by
Law no8750, date 36.3.2001. Articles 6, 7, 8 and 9 of this law are about “Services for
the war against drugs”. This service consists of the Central Service and Criminal
Police Directorate Regional Offices for the fight against drugs, which are part of
the regional police departments. It is under the competence of the Central Service
for the Fight against Drugs to deal with prevention and combating of criminal of-
fenses in the field of drugs.

This service, in cooperation with Judicial Police, department of Prosecution Offic-
es can organize police entrapment. According to the law no 8750 date 26.03.2001
“For the prevention and fight against trafficking in narcotic drugs or psychotropic
substances” the police officer and Judicial Police or a person authorized by them
may be charged to make a “purchase” of the narcotic substances while hiding their
identity. They can use false documents when they are infiltrated.

The “purchase” can be made only by the authorization of the General Prosecutor,
by the authorization of the Prosecutor who has initiated the investigation and by
the authorization of the Prosecutor who has under his jurisdiction the territory
where this action is going to be organized that aims to collect evidence, identify
and arrest persons involved in drug trafficking. Police officers of the central serv-
ice on the fight against drugs and Judicial Police officers have the right to make
interpretation of the conversations and other communications using scientific and
technical means. They can make observations, photos and filming based on the
Articles 221 -226 of the Criminal Procedural Code. In the case of filming and pho-
tos made in the case of a simulated purchase of narcotic substances they should be
accepted by the court if they are made in accordance with Article 151 of the Crimi-
nal Procedural Code, where it is stated that when evidence is not based on the law,
the court can take it into consideration only when it can verify the facts and when
it does not affect the freedom and will of the person.

Available data for imposed sentences, possible special provisions for drug ad-
dicted offenders

The latest data about the imposed sentences of courts in Albania that have estab-
lished the online system are published online. The full final decision imposed can
be found online.

The standardized data are produced annually and published in the annual statisti-
cal report of Ministry of Justice. Data of 2010 regarding the articles about drug of-
fences are:

Article 283: up to 2 years - 2 cases; 2-5 years - 18 cases; 5-10 years - 3 cases
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Selling, offering to sell, providing or receiving in any form, distributing, commer-
cialization, transporting, sending, delivering, as well as carrying, except in case of
personal use and in small portions, narcotic and psychotropic substances as well as
seeds of narcotic plants, in violation of law or in excess of its content, is punished
by five to ten years of imprisonment.

The same offense, if is committed in collusion with others, or repeatedly, is pun-
ished by seven to fifteen years of imprisonment.

Organizing, managing or financing this activity is punishable by ten to twenty
years of imprisonment. Article 283/1,up to 2 years - 24 cases; 2-5 years - 128 cases;
5-10 years - 22 cases. Article 283/2:up to 2 years - 11 cases; 2-5 years - 10 cases. Ar-
ticle 283/3: up to 2 years - 1 case; 10 -25 years - 1 case.

-Traffic of narcotics

-Amended by Law No. 8733, date 24 January 2001, article 64).Import, export,
transit, and trade of narcotic and psychotropic substances and of seeds of narcotic
plants, in violation of law, is punished by seven to fifteen years of imprisonment.

-The same offense, if committed in collusion with others, or repeatedly, is punished
by ten to twenty years of imprisonment.

-Organizing, leading, or financing of this activity is punished by not less than fif-
teen years of imprisonment. Article 283/al:up to 2-5 years - 2 cases; 5-10 years - 1
case. Article 283/a 2:up to 2-5 years - 5 cases; 5-10 years - 50 cases; 10-25 years - 13
cases.

The court provides special provisions in the final decision for drug offenders when
they are under probation services such as to attend school, not to be associated
with other drug users, to attend a rehabilitation program against drugs.

5. Sentencing levels and the prison situation:

According to the statistical data of August 2012, the number of persons held in the
penitentiary institutions in Albania is 2864 persons who are placed in prisons and
1930 persons who are placed in pre- trail and detention centers.

There are 19 penitentiary institutions around the country, prisons and pre-trail
centers, 1 Prison Hospital and 1 Institute for Juveniles in Kavaja. Three new pris-
ons are under construction, financed by European Union assistance.2864 persons
are placed in prisons - 530 are for drugs trafficking. 1930 persons are placed in pre-
trial and detention centers - 430 persons are for drug trafficking.

Prisons in Albania are operating to full capacity and sometimes some of them are
over the recommended level. The opening of the new institutions decreased signif-
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icantly overpopulation of prisons in Albania, which was one of the main problems
of the penitentiary system. Another important factor for decreasing overpopula-
tion of prisons is the amendments to the Penal Code and of Law “On execution
of penal decisions”. The Probation Service was established based on those amend-
ments.

Public Health Institutions and Directorate General of Prisons are very active in the
field of prevention activities in the prison setting. They also cooperate with inter-
national and national NGOs regarding problems of HIV and Hepatitis.

“Stop Aids” association with the funding of Global Fund for HIV/AIDS in cooper-
ation with National Programme for HIV/AIDS have successfully implemented the
first and second phase of the project “Prevention of HIV/AIDS” in the penitentiary
system. During the project, capacity building of social and medical staff was or-
ganised. Prisoners were contacted, interviewed and participated in meetings about
raising awareness of these problems in prisons. There were no data exposed in the
project about HIV and Hepatitis transmission.

The arrests made in the last years during visits of familiars who aimed to bring
drugs inside the prisons and pre-trail facilities show that there are efforts to bring
in drugs and there are drug users inside. Methadone treatment is offered by Aksion
Plus in prisons in order to avoid the problems of drug use and treat the abstinence
crisis of arrested persons.

The health care personnel in prisons was reorganized during 2009 along with the
provision of health care. The structure of a penitentiary institution consists of a
doctor, a dentist, a pharmacist and there is a 24 hour service. Convicts and detain-
ees are subject to health check-ups at the moment of arrival in the institution. They
are provided with a medical and dentistry file, which specifies the treatment to be
followed and specialized medical assistance offered in the Prison Hospital.

A recent development in the health care service is the decision of the Council of
Ministers nr.337, dated 06/04/2011 “For the involvement of the detainees and pre-
trial detainees in the category of persons economically non-active”. As to this deci-
sion, they benefit from all benefits, offered by the health insurance scheme, free of
charge.

Special Care Sections for people with mental disorders and dependency on nar-
cotic substances was first applied in April 2010 as a pilot project initiated in Fushé-
Krujé, Ali Demi,Lezhé, Peqin, Vloré and Durrés facilities. The programme in-
cludes mainly psycho-social service and intensive therapy, aiming at the rehabilita-
tion of convicts with mental disorders and of those with dependence on narcotic
substances.
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Women are considered to be one of the most vulnerable categories in prisons. A
nursery is established inside the internal regime, for female convicts - mothers of
newborns, aiming to provide a harmless environment for children to grow up with
their mothers. Children have the assistance of social and health care personnel on
a 24hour service and may stay with their mothers in prison up to the age of three
years old.

Methadone treatment is provided inside prisons and harm reduction programs as
well. Capacity building of health staff is organized by NGOs specialized in drugs,
physical health and mental health problems.

The potential of diversion of drug users from prison to community based treat-
ment is only foreseen in the use of custodial measures. The diversion is difficult in
the phase of pre-trial as the precedent of mandatory treatment for drug users who
need it may be misused by those who don't need it and use this measure as a way to
escape prison. The efforts to develop and expand a mechanism for the diversion of
drug users into community treatment have failed, since many diversion cases have
failed.

Reform of the Penitentiary System is one of the 12 key priorities that Albania needs
to address in order to be considered for European Union membership. The em-
phasis is put on the continuous improvement of the legislation, improvement of
infrastructure and accommodation premises and capacity building of staff. The vi-
sion of the Albanian penitentiary service is to create appropriate conditions for the
implementation of the existing legal framework and base it on the European Union
standards.

Very good work has been done for the continuous improvement of legal acts,
whose implementation provides humane treatment of convicts and detainees, em-
phasizing here the re- education of the convicts in these institutions and expansion
of the concept for non discrimination of the convicts and detainees.

The National Prison Administration has established a strategy and plan of action
on which the work of this institution should be based.

Although it is accepted that the rate of recidivism is high among drug-related
crimes there are no official data about recidivism in general and about drug-related
crimes specifically. The law does not allow for early release or bail of a recidivist
convicted for deliberately committed crimes. Early and on bail release is revoked
by the court, when the convict of a deliberately committed crime, during an on bail
period, perpetrates another serious penal act (on purpose), or more serious penal
act than the first one; in this case, the dispositions of blending the punishments
could be applied.
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I1. Initiatives for drug law reform undertaken
by the government and/or the parliament in the last 10 years

The only changes made to the legislative framework about drug policy in Alba-
nia are those mentioned above, (refer point 4.1). After 2001 a lot of changes in the
Criminal Code and respective laws have been made, but there are no changes in the
drug policy. A detailed description of the legislation is elaborated above, point 1.3.

Regarding the government efforts, these are included in the strategies, action plans
and different ministerial decisions. The first National Drug Strategy 2004 - 2010
was approved on 7th May 2004 with the Order No 292 of Council of Ministers.
On June 2010 the new working group was established which drafted the 2012
- 2016 National Drugs Strategy and the strategy was approved by act no 403 of
Prime Minister dated 20th June 2012. The Strategy is connected with the reforms
and other important national strategies, such as: the health reform, the national
strategy against organized crime and terrorism, the national strategy on the fight
against AIDS, potential changes in the Criminal Code and in the Criminal Proce-
dure Code, the anti-corruption strategy, judiciary reform, etc.

A previous review report (SAIMS, 2011) noted the lack of central coordination
of drug policy (P25). Several respondents expressed concern that without clearly
identified government or bureaucratic leadership, implementation of the Drug
Strategy 2012 will be problematic. However, divisions and competition between
services make the government’s role more difficult. Albanian government devotes
just over 3% of GDP to provision of health services. The remainder of health ex-
penditure, approximately twice the government contribution, comes from private
payments for care and medicines. In the Albanian legislation, issues related to the
treatment and prevention of health disorders caused by drugs are not covered by
any special law. The only reference to this problem is found in the Law no. 10138,
date 11.05.2009 “On the public health”. According to this law, ‘Article 7’ listing of
public health services, in section ‘€, describes the services of prevention and con-
trol of substance abuse (tobacco, alcohol, narcotic drugs and psychotropic sub-
stances, etc.). Also in ‘Article 53’ on health protection from abusive use of narcotic
and psychotropic substances, note the “treatment, rehabilitation and reintegration
into society of abusive users of narcotic and psychotropic substances” as part of the
totality of the measures to be taken.

During 2010 - 2012 5 meeting of experts from Ministry of Health, Ministry of Jus-
tice, Ministry of Education, Ministry of Labour, Ministry of Interior, Prosecutor
Office, Informative Service, National prison Administration, Institute of Public
Health and NGOs were organized. The meetings were about drug policy in Al-
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bania to discuss the current drug situation, trends and the future. Almost all the
participants raised the need for the Albanian government to develop integrated
treatment systems, offering drug users access to a wider range of treatment pro-
grammes, and managing their re-integration into jobs, housing and community
life. These should be designed and implemented through partnerships between
health, social, and criminal justice agencies. These meetings were facilitated by the
UNODC and the WHO representatives as part of their Joint Programme on drug
dependence treatment and care.

On March 2012, a group of representatives of the Albanian Parliamentary Com-
mission on Health and of NGOs discussed amendments in the Criminal Code, ar-
ticle 283 about categorization of “soft and hard drugs”. This initiative failed because
it was not accepted by the Health Commission. Albania lacks a specific scheme to
cover social assistance for chronic health problems, including disability caused by
substance abuse. Welfare coverage for disability caused by the use of drugs is not
provided by the social security system in Albania.

I11. Standpoints of relevant stakeholders (political parties,
scientific community and civil society organizations)
on drug law reform

This report summarizes the drug policy that was in place in Albania till Septem-
ber 2012. Main stakeholders that were contacted were members of the Albanian
Parliament, Lawyers, Human Rights Activists, Public Health Experts, the Ministry
of Justice, the Ministry of Interior, Prosecutors, Judges, and national NGOs active
in the field of drugs. Their general opinion is that although Albania has made con-
siderable progress in the field of drug policy the risk of drug offenses remains high.
Albania has a history of organized crime with clan-based and hierarchically organ-
ized networks that are mainly involved in drug trafficking.

Domestic and international cooperation is good. Albania has established a number
of domestic and international cooperation mechanisms that facilitate cooperation
between competent authorities and foreign counterparts; however, cooperation
mechanisms between supervisory agencies, both domestically and internationally,
are underutilized.

The Albanian Drug Strategy envisages allocation of resources to expand drug
treatment capacity. It will be critical to ensure that funding for drug treatment is
clearly identified, that the broad objectives of funding are agreed, and that services
in receipt of funding are accountable. For this to occur, there need to be agreed
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treatment priorities, and agreed reporting of activity, outcomes and expenditure.
Continued funding of clinical servicesis subject to meeting these requirements.

Albanian authorities indicate that drugs trafficking, human beings and arms traf-
ficking, and corruption are the main predicate offences that generate proceeds in
Albania. Due to its geographical position, Albania continues to be used by drug
traffickers as a transit country. Albania is also a producer of cannabis.

Despite eradication programs that have resulted in a reduction of cannabis cultiva-
tion, such cultivation persists in various regions of the country. According to the au-
thorities, no laboratories for the production of synthetic drugs have ever been dis-
covered in Albania, and the trade in synthetic drugs remains virtually non-existent.

In 2005, the Albanian Government outlawed the circulation of speedboats and
several other varieties of water vessels on all Albanian territorial coastal waters for
a period of three years. This has slowed the movement of drugs by smaller water-
borne vessels.

While drug demand reduction is a concern, the supply reduction of drugs is one
of the most important issues on the agenda of the Albanian government. Drug
demand reduction is spontaneous and few resources are available from the state
budget. Drug-supply reduction and law enforcement issues are important in the
fight against corruption and organized crime, and figure prominently among the
Albanian government priorities.

It is exactly this kind of determination from the Albanian government in the fight
against drugs, in close collaboration with international law enforcement agencies
that has led to positive results over the past years. Today, drug trafficking in Alba-
nia has been reduced after tightening the country borders (land, sea, air). Measures
that are taken against the cultivation of narcotics have decreased the level of can-
nabis cultivation in Albania.

IV. Proposals and recommendations for further research
and advocacy work

Drug dependent patients are disproportionately from the poorer elements of so-
ciety, and reliance on privately funded treatment and privately purchased medica-
tions reduces access to treatment, and potentially creates serious risks of feeding a
black market. The consolidation and expansion of MMT (and of other Addiction
services) in Albania will require staff to gain experience and skills across a range
of Addictions treatments. In principle, this approach, laid out in the strategic plan
of commissioning, a specialist service to provide leadership, guidelines, training,
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research and evaluation is a sound one, designed to set treatment of drug addiction
on a sustainable, long term basis.

It is better to start with a regulated system and move towards a more liberal one as
more experience is gained, than to begin with a liberal program which risks giving
Opiate Substitution Treatment a bad reputation (as occurred in the 1990s in Alba-
nia). Heroin supply is plentiful in Albania, and the persistent use of heroin during
methadone treatment (and relapse after drug free treatment) is common.

International agencies have led in establishing harm reduction services for drug
users, for which the Albanian Health system will need to assume responsibility. In-
vestment in treatment of problem drug users is cost-effective, a public health in-
vestment which should substantially be met by the state, as without a state budget,
no expansion of treatment capacity is going to be sustainable. Methadone is an in-
expensive drug. The first necessary condition for sustaining (let alone expanding)
access to methadone treatment is funding from Albanian Ministry of Health to
purchase methadone supplies. Whether regulatory or legislative change is neces-
sary, this is required to ensure methadone is a reimbursable medication, and that
the government will supply medication for treatment programs.

Even today, the existing unbalanced positioning between drug demand and drug
supply would be identified as the main gap. While drug demand reduction has re-
mained an issue of inadequate concern, the supply reduction of drugs is high on
the agenda of the Albanian government. While drug demand reduction is still
spontaneous, fragmented and poorly financed, the drug-supply reduction and law
enforcement issues constitute an integral part of the fight against corruption and
organized crime, and figure prominently among the Albanian government pri-
orities. It is exactly this kind of determination from the Albanian government in
the fight against drugs, in close collaboration with international law enforcement
agencies,that has led to positive results over the past years. Thanks to their efforts,
they have seen: a reduction of drug trafficking after tightening the country borders
(land, sea, air); the uprooting of the phenomenon of cannabis cultivation in Alba-
nia; an improvement of the professionalism of state police and a large suppression
of criminal organizations/networks. Though the obtained positive results on drug
supply reduction have a positive impact on drug demand reduction, this impact is
an indirect one. Therefore, posing the drug demand reduction problem as a prior-
ity issue of the same importance as the drug supplies one represents a policy of a
currently indispensable need.
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I. Current national drug strategy and the drug legislation
in Bosnia and Herzegovina

1. National Strategy on Drugs

The Dayton Peace Agreement that put an end to the 1992-1995 war in Bosnia and
Herzegovina, created a country with a complex political structure, comprised of
governments at the State, Entity (Federation of Bosnia and Herzegovina and Re-
public of Srpska) and District (Brcko) levels. Namely, each level has its own con-
stitution, presidency (except District), government, parliamentary assembly and
judiciary. The Constitution of Bosnia and Herzegovina limits the competencies
of the central government and allocates residual powers to the Entities. The Fe-
deration is subdivided into ten Cantons, also with their own constitution, gover-
nment, parliamentary assembly and judiciary, while the Republic of Srpska has
no Cantons, only municipalities. It should also be mentioned that Cantons consist
of municipalities. Further, Br¢ko District presents a self-governing administrative
unit in Bosnia and Herzegovina, with its own Statute, government, parliamentary
assembly and judiciary.

Due to such complex governmental structure, Bosnia and Herzegovina further has
fragmented legislation, that is, each jurisdiction has its own laws, which are appli-
cable only in these jurisdictions, except the state laws which apply to the entire ter-
ritory of Bosnia and Herzegovina. One of the major problems has been the lack of
a Supreme Court at the state level that can harmonise the application of legislation
across the country. However, the Constitutional Court of Bosnia and Herzegovina
has jurisdiction over disputes between the central institutions of Bosnia and Her-
zegovina, between the Entities and the central government or between the Fede-
ration of Bosnia and Herzegovina and the Republic of Srpska. In addition, at the
request of any court in Bosnia and Herzegovina, the Constitutional Court can exa-
mine the compatibility of any law (including the Entities’ laws) with the Constitu-
tion of Bosnia and Herzegovina, the European Convention on Human Rights and
international public law.

1. Assistant Professor at the Faculty of Criminal Justice, Criminology and Security Studies, Uni-
versity of Sarajevo.
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Bosnia and Herzegovina adopted its national Strategy for the Prevention and Su-
ppression of Narcotic Drugs Abuse for 2009-2013 and its Action plan for the same
period of time.

The Strategy sets out the following general objectives: Increasing awareness throu-
gh community education to implement healthy lifestyles and mental health; Com-
bating and preventing further spread of drug abuse; Prevention of the development
of addiction, death and injury due to abuse of narcotic drugs; Reducing damage to
the community caused by abuse of drugs; Reducing the demand for narcotic drugs,
especially among young people; Strengthening institutional capacity and respon-
sible involvement of society; Improvement of legislation and its implementation;
Reducing the supply of drugs; Formation of an independent multisectoral Office
for the Prevention of drug abuse at the state level.

The Action Plan to Combat Drug Abuse in Bosnia and Herzegovina is designed
based upon the strategic objectives stemming from the state Strategy for the Pre-
vention and Suppression of Narcotic Drugs Abuse for 2009.-2013, and it consisten-
tly monitors its content structure and terminology. For each of the strategic areas,
the Action Plan defines the specific objectives, priority measures, activities, deadli-
nes, holders of implementation and indicators of implementation of measures and
activities.

According to the Law on the Prevention and Combating of the Abuse of Narcotic
Drugs in Bosnia and Herzegovina that was passed in 2006, corresponding and co-
ordinating bodies at the state level, which are responsible for implementing drug
policy are the Commission and Office for Suppressing Narcotic Drug Abuse.

The Commission for Suppressing Narcotic Drug Abuse is a body that coordi-
nates the activities of ministries, independent administrative organisations and
other entities involved in implementing the national Strategy for the Prevention
and Suppression of Narcotic Drug Abuse for 2009-2013. The Commission for Su-
ppressing Narcotic Drug Abuse was established by the Council of Ministers, and
it is composed of members of: the Ministries of Health (the Federation of Bosnia
and Herzegovina, Republika Srpska and Brcko District) and the Chief of the Offi-
ce for Suppressing Narcotic Drug Abuse from the Ministry of Security of Bosnia
and Herzegovina. The Commission is chaired by the Minister of Civil Affairs of
Bosnia and Herzegovina. While performing the tasks referred to in the Law on the
Prevention and Combating of the Abuse of Narcotic Drugs, the Commission for
Suppressing Narcotic Drug Abuse:

a) considers issues and makes recommendations and suggestions for the imple-
mentation of the international conventions on the control of narcotic drugs and
other regulations and mechanisms of action;
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b) develops and oversees the implementation of a comprehensive and systematic
vision surveillance strategy in drugs, prevention and control of drug abuse;

c) promotes preventive action and public information about the harmful use of
drugs;

d) establishes a system to collect data on the nature and extent of the abuse of drugs
in Bosnia and Herzegovina, and the system of processing;

e) coordinates and supports the activities of non-governmental organizations and
other organizations in the prevention and treatment of harmful use of narcotic
drugs;

f) proposes laws and regulations, and other mechanisms of action in connection
with the issue of abuse and harmful use of narcotic drugs;

g) performs other duties entrusted to it by the Council of Ministers of Bosnia and
Herzegovina.

Office for Suppressing Narcotic Drug Abuse - is a body of the Ministry of Securi-
ty of Bosnia and Herzegovina which is responsible for the systematic gathering of
data and monitoring of the phenomena, collecting and processing data required
for preventing and combatting illicit drug trafficking and other criminal offences
related to the abuse of narcotic drugs, and coordination of activities conducted
by the police, customs and other bodies in the fight against the abuse of narcotic
drugs. While performing the tasks referred to in the Law on the Prevention and
Combat of the Abuse of Narcotic Drugs, the Office for Suppressing Narcotic Drug
Abuse:

a) receives and analyzes reports of crimes and offenses relating to narcotic drugs,
persons convicted of the crimes and offenses related to drugs, executing sentences
and other sanctions against the perpetrators, seized quantities of narcotic drugs,
psychotropic substances, plants and precursors, funds and other proceeds from
the illicit traffic in narcotic drugs, and reports of customs offenses related to narco-
tic drugs;

b) collects and analyzes data on the annual needs of drugs that in compliance with
the law be produced and put into circulation, follows plant growing, import, export
and transit of narcotic drugs and precursors based on the reports of the permit of
competent authorities;

c) cooperates with the authorities at all levels of government, social welfare institu-
tions, educational, cultural, health and other institutions, religious communities,
associations, foundations, the media, and legal and individual persons in order to
prevent narcotic drug abuse;
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d) cooperates with international bodies, institutions, associations and other legal
entities and individuals, and cares for the successful implementation of internati-
onal cooperation in preventing and combating illicit drugs, particularly the illicit
traffic in narcotic drugs;

e) performs other tasks in the area of prevention of drug abuse that are established
by the Council of Ministers Bosnia and Herzegovina or the Commission for Su-
ppressing Narcotic Drug Abuse.

Police agencies that are responsible for taking actions to prevent and suppress
drug-related crime in Bosnia and Herzegovina are: State Agency for Information
and Protection, State Border Police, Ministries of internal affairs in entities and
cantons and Police of Br¢ko District. Within these institutions, there are special
units that are responsible for all necessary operational measures to fight drug-rela-
ted crimes, especially those related to organised forms of illegal manufacturing and
trafficking of narcotic drugs.

The Ministry of Trade and Economic Relations is responsible for the control of
plants containing narcotic and psychotropic substances.

Customs and the Border Police are responsible for controlling the import and
export of drugs and precursors.

The Agency for Medicines and Medical Equipment is responsible for the autho-
risation of narcotic and psychotropic substances for legal (medical) purposes in
Bosnia and Herzegovina

Bosnia and Herzegovina as a full member of certain international and regional or-
ganizations such as the United Nations and the Council Europe has committed to
accepting all agreements and conventions that were made under the auspices of
these organizations. Therefore, Bosnia and Herzegovina as one of the republics of
the former Yugoslavia, with a notification of succession became a member of the
three UN drug Conventions and the Protocol: the 1961 Single Convention on Nar-
cotic Drugs as well as the Protocol of 1972 amending it, the 1971 UN Convention
on Psychotropic Substances, and the 1988 UN Convention Against the Illicit Traf-
fic in Narcotic Drugs and Psychotropic Substances.

Since illegal drug trafficking is one of the most profitable activities of organized cri-
me, in addition to the above, Bosnia and Herzegovina in 2002 ratified the United
Nations Convention against Transnational Organized Crime from 2000. Bosnia
and Herzegovina has also ratifed the regional acts of the Council of Europe, which
are important in the field of countering narcotic drug abuse: the European Con-
vention on the Suppression of Terrorism from 1977. and the Council of Europe
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Convention on Money Laundering, Search, Seizure and Confiscation of the Proce-
eds of Crime from 1990.

Furthermore, regional cooperation on the issue of drugs is also established at the
level of countries of South East Europe, through the signing and implementation
of bilateral and multilateral agreements. Therefore, Bosnia and Herzegovina signed
the following bilateral agreements: Agreement between the Council of Ministers of
Bosnia and Herzegovina and the Republic of Croatia on Cooperation in the Fi-
ght Against Terrorism, Trafficking, Narcotic Drug Abuse and Organized Crime in
2002;* The Agreement on Cooperation in the Fight Against International Terrori-
sm, Illicit Trafficking, Narcotic Drugs and Psychotropic Substances and Organized
Crime between the Council of Ministers of Bosnia and Herzegovina and the Repu-
blic of Turkey in 2000; and the Agreement between the Government of the Repu-
blic of Bosnia and Herzegovina and Government of the Republic of Hungary on
Cooperation in the Struggle Against Terrorism, Drug Trafficking and Organized
Crime in 1996.

The Council of Ministers of Bosnia and Herzegovina in August 2012 forwarded to
the Parliamentary Assembly of Bosnia and Herzegovina a Draft decision on ratifi-
cation of the Agreement between the Council of Ministers of Bosnia and Herzego-
vina and the Republic of Moldova on Cooperation in the Fight Against Organized
Crime, Illicit Trafficking in Narcotic Drugs and Psychotropic Substances, Terrori-
sm and Other Forms of Serious Crime; and requested its ratification.

An example of multilateral regional cooperation is the Agreement on Cooperation
in Preventing and Combating Cross-Border Crime and the Charter of Organizati-
on and Operation of the Regional Centre for Cooperation of Southeast European
initiatives - SECI. And finally, documents of the European Union, which have an
important role in policy for combating narcotic drug abuse within the internatio-
nal arena are of great importance to Bosnia and Herzegovina.

The national Strategy for the Prevention and Suppression of Narcotic Drug Abuse
for 2009-2013, addresses the issue of social aid services through its provisions on
welfare programs, drug rehabilitation programs, resocialisation of drug addicts
and their social integration. The Strategy also refers to strengthening institutional
capacity and responsible involvement of society. To that end, the Strategy provides
that the NGOs will be involved in rehabilitation programs of drug addicts, estab-
lishing therapeutic communities and drug addiction rehabilitation centers, as well
as in the establishment of a network of institutions to support users in their reso-
cialization. It is of further importance to mention that the Strategy places special

2. Expiry date: 17.9.2010.
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emphasis on the role of civil society in solving problems related to drugs. Specifi-
cally, the Strategy states that due to this complex social issue, it is necessary to en-
sure the participation of civil society, the private sector and volunteers in all phases
of elaboration, adoption and enforcement of legal decisions and policy documents
at all levels, as well as the implementation of the planned program activities. De-
veloping forms of institutional and non-institutional communication and con-
nections between these subjects will contribute to strengthening partnerships and
harmonization of their activities on the implementation of assistance programs for
drug addicts and their families, as well as the development of a competitive mixed
system of service delivery.

The Strategy for the Prevention and Suppression of Narcotic Drug Abuse for 2009-
2013 and the National Action Plan to Combat Drug Abuse in Bosnia and Herze-
govina for 2009-2013, follow the standards set in the EU drug policy, and therefore
no major important issues are missing in them. However, one of the drawbacks of
the Strategy is that it doesn't prescribe well the actions required to reduce the sup-
ply of drugs. In these terms, the Strategy fails to clearly define measures to be taken
for this purpose, such as: directing police officers to detect international organized
crime involving drugs, increasingly taking operational-tactical measures and ac-
tions in order to suppress the street resale of drugs, increasing oversight of the state
border to prevent smuggling of narcotics, preventing and combating all forms of
(especially organized) production, smuggling and selling of narcotics and traffick-
ing of precursors, money laundering and confiscation of money and other valu-
ables that are the proceeds of illegal drug trafficking, and other measures.What is
more, the Action Plan also very superficially elaborates activities to operationalize
the objectives of the Strategy. Finally, the major shortcoming stems from the lack
of effective institutional commitment and sustainable mechanisms for financing
the implementation of these documents.

2. National Substantive Criminal Law

The criminal laws of Bosnia and Herzegovina (State Criminal Code, the Criminal
Codes of Federation of Bosnia and Herzegovina, Republic of Srpska and Brcko
District) do not make a distinction between misdemeanors and felonies. The crim-
inal laws only prescribe criminal offences which are prosecuted ex officio. The basic
right and the basic duty of the prosecutor is the detection and prosecution of per-
petrators of criminal offences falling within the jurisdiction of the courts.

According to the Criminal Code of Bosnia and Herzegovina, criminal sanctions are:
« penalties,

« suspended sentence,
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« security measures and

« educational measures.

According to the Criminal Codes of the Federation of Bosnia and Herzegovina,
Republic of Srpska and Br¢ko District, criminal sanctions are:

« penalties,
« warning sentences (Judicial admonition and Suspended sentence).
« security measures and

« educational measures.

The penalties include: imprisonment and fines. Although it is a criminal system that
is reduced to a small number of penalties, it is still quite flexible, because under cer-
tain legal requirements, the court may impose a suspended prison sentence for the
offender instead of prescribed punishment, and towards entities judicial admonition
can also be imposed. Also, the law provides not only the ability to mitigate or alle-
viate penalties, but exemption from punishment, and the possibility that an already
imposed sentence of imprisonment for a term not exceeding six months, with the
consent of the accused, can be replaced with community service. This system applies
to all criminally responsible and adult perpetrators of criminal acts. Juveniles under
certain conditions, may be sentenced to juvenile prison, which is a special kind of
prison sentence, and does not enter into the general system of penalties.

Long-term imprisonment and imprisonment may be pronounced only as the prin-
cipal punishment, while a fine may be pronounced both as a principal and as an
accessory punishment. If both punishments are prescribed for a criminal offence,
only one of them may be pronounced as a principal punishment. Imprisonment
may not be shorter than thirty days or longer than twenty years. For the gravest
forms of serious criminal offences perpetrated with intent, imprisonment for a
term between twenty-one and forty-five years (in the Republic of Srpska for a term
between twenty-five and forty-five years) may be exceptionally prescribed (long-
term imprisonment). Long-term imprisonment cannot be prescribed as the only
principal punishment for a single criminal offence.

Criminal Codes also prescribe a possibility of the substitution of imprisonment,
that is, imposed prison sentence of up to one year may (State level, Federation of
Bosnia and Herzegovina and Brcko District), at the request of the convict, be re-
placed with a fine to be paid in one lump sum within 30 days. A sentence of impris-
onment shall be replaced by a fine for every day of a prison sentence equated with a
daily amount of 100 KM (50 €) or if the fine is determined at a fixed amount. In the
Republic of Srpska, a sentence to imprisonment not exceeding six months may be
replaced at the request of a convicted person with a fine.
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For a suspended sentence, the court shall impose a punishment on the perpetra-
tor of the criminal offence, but at the same time it shall order that the sentence shall
not be executed if the convicted person does not perpetrate another criminal of-
fence over a period of time established by the court which may not be shorter than
one or longer than five years (probation period). A suspended sentence may be
pronounced on a perpetrator only for an imprisonment term not exceeding two
years or for a fine. While deciding on the suspended sentence, and on the basis of
all circumstances relevant to the assessment, the court shall assess whether there
are reasonable grounds to believe that the perpetrator will not commit any crimi-
nal offence in the future although the sentence will not be executed. If the perpetra-
tor has been sentenced to both imprisonment and a fine, the suspended sentence
may be pronounced either for both sentences or only for the sentence of imprison-
ment.

Judicial admonition - the purpose of judicial admonition is to give to a criminally
responsible perpetrator a reprimand, when a punishment does not need to be im-
posed to achieve the purpose of criminal sanctions nor to ensure criminal justice
protection. A judicial admonition may be pronounced for criminal offences for
which a punishment of imprisonment for a term not exceeding one year or a fine
is prescribed, which have been perpetrated under such extenuating circumstances
which render them particularly minor, when, given all the circumstances regard-
ing the perpetrator, his attitude toward the injured party and compensation for the
damage caused by the criminal offence in particular, all requirements have been
met for achieving the purpose of criminal sanctions without punishment.

Security measures - their purpose is to remove situations or conditions that might
influence a perpetrator to perpetrate criminal offences in the future. These meas-
ures may only be imposed on the offender who is criminally accountable, and can
not be imposed on the perpetrator of a crime as the only legal sanction, only as a
complementary. The following security measures may be pronounced on perpe-
trators of criminal offences:

1. Mandatory psychiatric treatment,

2. Mandatory medical addiction treatment,

3. Ban on carrying out a certain occupation, activity or duty,
4. Forfeiture of items

Educational recommendations, measures and punishment for juveniles may
be applied to a juvenile for criminal offences for which a fine or a punishment of
imprisonment for a term not exceeding three years is prescribed. The educational
recommendations may be applied to a juvenile by a competent prosecutor or judge

42



COUNTRY REPORT BOSNIA AND HERZEGOVINA Lo

for juvenile perpetrators. The conditions for application of educational recommen-
dations are: the juvenile’s admission that he has perpetrated the criminal offence,
and his expressed willingness to make amends with the injured party. Educational
recommendations are:

a) Personal apology to the injured party;

b) Compensation of damage to the injured party;

c) Regular school attendance;

d) Working for a humanitarian organisation or local community;
e
f

) Accepting an appropriate job;

) Being placed in another family, home or institution;

g) Treatment in an adequate health institution;

h) Attending instructive, educational, psychological and other forms of counselling;

Educational recommendations given under items a) to c) and h) shall be applied
by the competent prosecutor, while the recommendations given under items d) to
g) shall be applied by the juvenile judge.

3. National Drug Laws and Institutions

With the aim of implementing the Single Convention on Narcotic Drugs of 1961,
as amended and modified by the Protocol in 1972 amending the Single Conven-
tion on Narcotic Drugs of 1961, the Convention on Psychotropic Substances,
1971 and the United Nations Convention against Illicit Traffic in Narcotic Drugs
and Psychotropic Substances of 1998, the Parliamentary Assembly of Bosnia and
Herzegovina in February 2006 adopted the Law on the Prevention and Suppres-
sion of Drug Abuse in Bosnia and Herzegovina .

This Law serves as the foundation of all laws and regulations on drugs in Entities and
Breko District on issues of growing plants, manufacturing, possession and trafficking
of drugs, other substances used for making drugs, precursors, and the cultivation of
plants used for drug manufacturing. Cultivation, production and trade of drugs, if
committed without the necessary permits, are considered criminal offences. Permits
are issued according to the terms and procedures prescribed in the Law on the Pre-
vention and Suppression of Drug Abuse in Bosnia and Herzegovina.

Bosnia and Herzegovina through its criminal legislation has incriminated misuse
of narcotic drugs and their illegal trade. Due to the fragmented legislation, the le-
gal protection in the field of drug issues is regulated differently in Criminal Codes
of Bosnia and Herzegovina.
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The Criminal Code of Bosnia and Herzegovina criminalizes certain forms of il-
legal trafficking of narcotic drugs that have an international dimension, while the
integrity of legal protection from different forms of drug misuse has been ensured
through enactment of criminal offences in Criminal Codes of entities and Dis-
tricts. Therefore, the Criminal Code of Bosnia and Herzegovina, in chapter seven-
teen, under the heading Crimes against Humanity and Values Protected by Interna-
tional Law in article 195, has prescribed one criminal offence:

Hlicit Trafficking in Narcotic Drugs: For this criminal offence to be prosecuted at
the state level, it is necessary that all acts (i.e., the international sale, transfer, pur-
chase, transport, delivery, etc.) present unauthorized international circulation of
substances or preparations which are by regulation proclaimed narcotic drugs:

(1) Whoever without authorization performs an international sale or trans-
fer or offers for such sale, or purchases, keeps, transports or transfers for
the purpose of such sale, or intercedes in an international sale or pur-
chase, sends, delivers, imports or exports or otherwise puts into unau-
thorised international circulation substances or preparations which are
by regulation proclaimed narcotic drugs, shall be punished by impris-
onment for a term not less than three years.

(2) Whoever organizes a group of people with the aim of perpetrating the
criminal offence referred to in paragraph 1 of this Article, or whoever
becomes a member of such a group of people, shall be punished by im-
prisonment for a term not less than five years.

(3) Whoever without authorization makes, procures, intermediates or gives
for use the equipment, material or substances knowing that they are to
be used for the manufacturing of narcotic drugs, when it concerns the
international transaction, shall be punished by imprisonment between
one and ten years.

(4) The intoxicating drugs and processing equipment shall be forfeited.

Apart from the State Criminal Code, Criminal Codes of Federation of Bosnia and
Herzegovina (articles 238. and 239.), Brcko District (articles 232. and 233.) and
Republic of Srpska (articles 224. and 225) under the heading Criminal Offences
Against People’s Health, have enacted two drug related criminal offences:

Unauthorized Production and Sale of Narcotic Drugs (Article, 238. Criminal
Code of Federation of Bosnia and Herzegovina) - this offence includes the sale,
manufacture, purchase (for sale), transfer (for sale) of narcotic drugs, etc., and pun-
ishment for these activities is imprisonment for a term of one year to ten years.
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The punishment of imprisonment for a term not less than three years will be im-
posed on a person who has organized a group of people with the aim of perpetrating
this criminal offence, and for the person who becomes a member of such a group.

Furthermore, a person who manufactures, procures, possesses or gives for use the
equipment, material or substances for the production of narcotic drug shall be
punished by imprisonment for a term of six months to five years.

Possessing and Enabling Enjoyment of Narcotic Drugs (Article 238, Criminal
Code of Federation of Bosnia and Herzegovina) - second offence, inducing giving
another a narcotic drug for his use or the use of a third person, rendering available
premises for the enjoyment of narcotic drugs, or otherwise enabling another to il-
legally use narcotic drugs, may be punished by imprisonment for a term of three
months to five years.

Imprisonment for a term of one year to ten years will be imposed if this criminal
offence is committed against a child, juvenile or against a number of persons, or if
particularly grave consequences are caused.

Possession of narcotic drugs without authorization is punishable by imprison-
ment for a term not exceeding one year.

Unauthorised Production and Distribution of Narcotics (Article 232, Criminal
Code of Bréko District):

(1) An unauthorised person who produces, processes, sells or offers for sale,
or purchases for resale, who keeps, transports or intermediates in the
sale or purchase, or in some other way distributes substances or prod-
ucts which are declared narcotics by regulations, shall be sentenced to
prison from one to ten years.

(2) A person who organizes a group of persons in order to commit the of-
fence referred to in Paragraph 1 of this Article or a person who becomes
a member of such an organized group shall be sentenced to prison for
not less than three years.

(3) An unauthorised person who manufactures, purchases, intermediates
or provides for use the equipment, material or substances for which he
knows are intended for the production of narcotics, shall be sentenced
to prison from six months to five years.

(4) The narcotics and the equipment for their production shall be confiscated

Enabling the Consumption of Narcotics (Article 233, Criminal Code of Brcko
District):
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(1) A person who induces another to consume narcotics, or gives another a
narcotic for his or some other person’s consumption, or renders available
premises for the purpose of consuming narcotics or in another way ena-
bles another to consume narcotics, shall be sentenced to prison from
three months to five years.

(2) If the offence referred to in Paragraph 1 of this Article has been com-
mitted against a child, juvenile or against a number of persons, or if the
offence resulted in particularly grave consequences,the perpetrator shall
be sentenced to prison from one to ten years.

(4) The narcotics shall be confiscated.

Unauthorized Production and Sale of Narcotic Drugs (Article 224, Criminal Code
of Republic of Srpska)

(1) Whoever, without authorization, produces, processes, sells or offers for
sale, or purchases for sale, keeps or transports, or acts as intermediary
in a sale or purchase, or otherwise puts into circulation substances or
preparations which are declared intoxicating drugs, shall be punished by
imprisonment for a term between three and ten years.

(2) If the criminal offence referred to in Paragraph 1 of this Article has been
committed by several persons or if the perpetrator has organized a net-
work of dealers or if he has used a child or a minor for the commission
of the criminal offence, the perpetrator shall be punished by imprison-
ment for a term between five and fifteen years.

(3) Whoever, without authorization, produces, procures, possesses or lends
equipment, material or substances which he knows are intended for the
production of intoxicating drugs, shall be punished by imprisonment
for a term between three and five years.

(4) The court may pronounce a less severe punishment or release the perpe-
trator from punishment if the perpetrator reports his supplier of intoxi-
cating drugs.

(5) The intoxicating drugs and processing equipment shall be forfeited.

Enabling Another to Enjoy Narcotics (Article 225, Criminal Code of Republic of
Srpska):

(1) Whoever induces another to enjoy intoxicating drugs, or gives to anoth-
er some intoxicating drugs for his or the use of a third person, or renders
available premises for the enjoyment of intoxicating drugs, or otherwise
enables another to enjoy intoxicating drugs, shall be punished by im-
prisonment for a term between two and ten years.
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(2) If the offence referred to in Paragraph 1 of this Article has been com-
mitted against a child, minor, mentally disturbed person or against a
number of persons, or if the offence resulted in particularly serious con-
sequences, the perpetrator shall be punished by imprisonment for a
term between three and ten years.

(3) The narcotic drugs shall be forfeited.

The punishment for possession of drugs for personal use was introduced in criminal
legislation of Federation of Bosnia and Herzegovina and Brcko District in 2003, and
it represented a radical move towards repressive criminal policy in the Federation
and Brcko District, since the Criminal Code of Repubic of Srpska at the time, did
not recognise possession of narcotic drugs for personal use as an criminal offence.
However in 2010, the Br¢ko District made changes in its drug policy, and therefore
according to the new criminal law provisions, possession of drugs for personal use is
no longer considered a criminal offence in this part of Bosnia and Herzegovina.

Possession of narcotic drugs without authorization in the Republic of Srpska and
Brcko District as a misdemeanor offence is punishable by the Law on the Preven-
tion and Combating of the Abuse of Narcotic Drugs in Bosnia and Herzegovina,
where it is prescribed that a person who possesses a narcotic drug, a plant or part
of a plant from which it may obtain a narcotic drug contrary to this Law, shall be
punished with a fine ranging from 2,000 to 5,000 KM (1000 to 2500€).

The Criminal Codes of entities and Brcko District do not explicitly proclaim drug
addiction as a mitigating or an aggravating circumstance. However, being obliged
to consider all relevant facts and circumstances related to the case, the court has to
take into account the personal characteristics of the offender, including drug use
or drug addiction. Therefore, it is at the discretion of the court to decide if the drug
addiction will be used as a mitigating or an aggravating circumstance while impos-
ing a sentence.

Furthermore, Criminal Codes of Entities and District do not provide different
penalties depending on whether the offender is a drug addict or not. It is up to the
court to decide whether and how to consider the offender’s addiction when deter-
mining the penalty. However, the court can impose a security measure of Manda-
tory medical addiction treatment, since this measure is focused on the elimination
of conditions that can induce the perpetration of the offence again.

Criminal legislation in Bosnia and Herzegovina does not make a difference be-
tween ‘soft’ and ‘hard’ drugs in regards to the offences, since there is no legal defini-
tion of these terms. The only classification of narcotic drugs is defined in the Law
on the Prevention and Suppression of Drug Abuse in Bosnia and Herzegovina, which
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states that narcotic drugs, psychotropic substances, the plants from which they can
get drugs and precursors and their products in the list are grouped in tables I, I, IIL.
and IV, depending on the control measures that are applicable to them. Substances
and plants classified { those regarded as narcotic drugs or psychotropic substances
and their preparations are classified into one of the following tables} are:

- Table I: Prohibited substances and plants;

- Table IL.: Substances and plants under strict control;
- Table II1.: Substances and plants under control.
-Precursors are classified in Table IV.

The substances and plants, which are under international control cannot be clas-
sified in the table which is subjected to control measures less stringent than those
for a particular substance or plant required in accordance with the international
conventions on the control of narcotic drugs.

There is no difference in the law between small and big drug dealers. The only provi-
sions which refer to the ‘type’ of dealer are between those, who are involved in organ-
izing a network of dealers or becoming a member of such a network, or using a child
or aminor for the commission of the criminal offence, and those who are not.

For those involved in these activities a higher penalty is prescribed.

Drug related offences fall within the jurisdiction of the general courts in Bosnia and
Herzegovina. There are no specialized courts which would deal with these type of of-
fences. However, due to the division of court jurisdiction in Bosnia and Herzegovi-
na, the drug related criminal offence prescribed in the Criminal Code of Bosnia and
Herzegovina is prosecuted at the Court of Bosnia and Herzegovina, while the two oth-
er incriminations which are prescribed by the Criminal Codes of Entities and Br¢ko
District are prosecuted within the jurisdiction of courts in Entities and District.

The principle of universal jurisdiction can be applied for criminal offences related
to drugs. This principle is defined in the Criminal Codes of Bosnia and Herzegovi-
na, Entities and Brcko District, where the meaning of this principle arises out of
international solidarity and the need to prevent serious offenses against cosmopol-
itanvalues . According to the above mentioned Criminal Codes, the criminal legis-
lation of Bosnia and Herzegovina, its Entities and Brcko District, shall apply to an
alien who, outside these territories perpetrates a criminal offence against a foreign
state or a foreign national which under this legislation carries a punishment of im-
prisonment for a term of five years or a more severe punishment. These provisions
shall apply only if the perpetrator is found in the territory of Bosnia and Herze-
govina and is not extradited to another country.
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4. Drug Law Enforcement in Practice

In general, police agencies in Bosnia and Herzegovina are focused on developing
capacities in the area of the fight against unauthorized production, sale, use and
possession of narcotic drugs. Criminal law is used aggressively against drug users
in the Federation of Bosnia and Herzegovina, even in the cases of possession and
use of small amounts of cannabis. The result of the more repressive policy in the
Federation of Bosnia and Herzegovina is that police officers are focused on arre-
sting persons for consuming and possessing drugs for personal use. Such practice
has continued to apply, despite the fact that Bosnia and Herzegovina was a signato-
ry of an Action Plan on Drugs between the European Union and Countries of We-
stern Balkans and Candidate Countries (Bulgaria, Romania and Turkey) in 2003,?
where in the area of sentencing policy, the Plan urges for distinction between those
who have committed serious offences and addicts.

Police agencies in Bosnia and Herzegovina are using criminal investigation tech-
niques, evidentiary acts and special investigative actions in order to detect canna-
bis farms and laboratories for the production of other illicit drugs. Cannabis farms
are detected in many parts of the country, although the territory of Herzegovina
seems to be favorable for the cultivation of cannabis due to the good climatic con-
ditions. The profile of the producers ranges from small scale home-growers to lar-
ge-scale criminal entrepreneurs.

Police detention and pre-trial detention are not dependent on drug addiction.

The police may deprive a person of liberty if there are grounds for suspicion that he
may have committed a criminal offence and if there are any of the reasons for pre-
trial detention, but they must immediately, no later than 24 hours, bring that person
before the prosecutor. In apprehending the person concerned, the police authority
shall notify the prosecutor of the reasons for and time of the deprivation of liberty.

Custody shall be ordered or extended by a decision of the Court issued on the mo-
tion of the prosecutor after the court has heard the suspect or the accused regard-
ing the circumstances surrounding the grounds for proposed detention. If there is
a grounded suspicion that a person has committed a criminal offence, custody may
be ordered against in the following cases: a) if the person hides or if other circum-
stances exist that suggest a possibility of absconding; b) if there is a justified fear to
believe that person will destroy, conceal, alter or falsify evidence or clues important

3. Action Plan on Drugs between the EU and Countries of Western Balkans and Candidate Co-
untries (Bulgaria, Romania and Turkey). 5062/2/03. CORDROGUE 3 COWEB 76.
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to the criminal proceedings or if particular circumstances indicate that the person
will hinder the inquiry by influencing witnesses, accessories or accomplices; c) if par-
ticular circumstances justify a fear that the person will repeat the criminal offence or
complete the criminal offence or commit a threatened criminal offence, and for such
criminal offences a prison sentence of three years or more may be pronounced; d) in
exceptional circumstances, in the case of a criminal offence carrying a prison sen-
tence of ten years or a more severe punishment, which is of particular gravity taking
into account the manner of perpetration or the consequences of the criminal offence,
if the person’s release poses a realistic threat to disturb public order.

The legislation does not regulate the status of drug addicts during the hearing. The
perpetrator’s dependency does not affect the imposition of pre-trial detention or oth-
er actions of the court and law enforcement agencies in the criminal proceedings.

Regarding the issue of police entrapment in Bosnia and Herzegovina, it is prescribed
by the Criminal Procedure Codes that, in executing the special investigation actions,
police authorities or other persons shall not undertake activities that constitute in-
citement to commit a crime. If such activities are undertaken, this circumstance ex-
cludes prosecution of the incited person for a criminal offence committed in connec-
tion with this action. There are no specific rules for the offence of drug trafficking.

There are no available data for the imposed sentences from the courts for drug
related crime, and there are no special provisions for drug addicted offenders fol-
lowed by the courts. Statistical data are currently available for drug related crime
offences (number of police reports) according to the database of Ministry of Secu-
rity of Bosnia and Herzegovina.

Table 1
According to the document of Ministry of Security of Bosnia
and Herzegovina under the name Information about the security
situation in Bosnia and Herzegovina

No. Ministries of Internal Affairs of Drugrelated criminal offences
Entities and Brcko District Police 2010 2009 %

L. Federation of Bosnia and Herzegovina 953 1087 | -12,32
2. Republic of Srpska 213 197 8,12
3. Bréko District 54 45 20,00

4, State Border Police 38 52 -26,92
5. | StateInvestigation and Protection Agency (SIPA) 42 7 500
Total in Bosnia and Herzegovina 1300 1388 -6,34
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Table 2
Data of Ministry of Security of Bosnia and Herzegovina
Ministries of Internal Affairs of Entities and Brcko District Number of
Police- Reports for drug related criminal offences (2011) | reported offences

Ilicit Trafficking in Narcotic Drugs 59
Unauthorized Production and Sale of Narcotic Drugs 528
Possessing and Enabling Enjoyment of Narcotic Drugs 714
Enabling Enjoyment of Narcotic Drugs 44

5. Sentencing Levels and the Prison Situation

There are fifteen prison establishments in Bosnia and Herzegovina. The European
Institute for Crime Prevention and Control and United Nations Office on Drugs
and Crime reported that in 2007 Bosnia and Herzegovina was among the countries
with a lowest prison population rates in Europe (62 per 100,000).* According to the
data provided for the OSCE Report on assessment of the human rights situation in
penitentiary institutions in Bosnia and Herzegovina (2011), prisons accommoda-
ted 2,580 persons in 2009. Therefore, in line with this data, in a country with a po-
pulation of about 4 million people, the prison population rate is 64,5 per 100,000
and presents a low prison population by European standards.”

Apart from the Detention Unit of the Court of Bosnia and Herzegovina, there are
14 prison facilities in Bosnia and Herzegovina: eight in Federation of Bosnia and
Herzegovina and six in the Republic of Srpska, where the capacity is largely diffe-
rent. In the Br¢ko District of Bosnia and Herzegovina there is no prison facility
for execution of criminal sanctions, instead sanctions are executed in the entities
prisons. The legal basis for this is a Memorandum of Understanding between the
Br¢ko District and the entities. Bréko District of Bosnia and Herzegovina has a de-
tention unit.

The State prison system in Bosnia and Herzegovina is deeply disturbing. During
the past years, there has been a constant tendency to increase the number of pri-

4. European Institute for Crime Prevention and Control and United Nations Office on Drugs and
Crime (2010). International Statistics on Crime and Justice. Helsinki: Author.

5. OSCE Mission to Bosnia and Herzegovina (2011). Torture, Ill-treatment and Disciplinary Pro-
ceedings in Prisons of Bosnia and Herzegovina- An assessment of the human rights situation in
penitentiary institutions in Bosnia and Herzegovina, pp. 3-4. Available at: http://www.oscebih.
org/documents/osce_bih_doc_2012031617283531eng.pdf
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soners in prisons in the Federation and in the prisons of Republic of Srpska. By the
standards of the Council of Europe, the prison population is already 10% above
capacity. However, besides the overcrowding, another problem is the unsuitable
physical conditions of the buildings. Many prisons are unsuitable for providing a
safe environment for prisoners, since some of the buildings were constructed in
the 19th century and do not correspond to the modern prison service. The type of
residential care accommodation with dormitories is still prevalent, while the num-
ber of facilities for the activities of inmates is limited.

There is no available statistical data about the prisoners that are incarcerated for
drug-related offences, considering the fact that in Bosnia and Herzegovina there is
no electronic database on the recording of such information.

Between 30% and 70% of inmates are addicted to drugs.® Inter-prisoner violence is
often related to drug abuse, especially among drug users, who are willing to engage,
at the order of other prisoners, in violence and threats in order to obtain illegal
substances. Drug addicts present a vulnerable group prone to abuse, in particular
those who are under the influence of narcotics or suffering withdrawal symptoms.
They are not only victims of physical violence but have also been identified as insti-
gators of violence.”

Prisons do not have any special strategies that deal with security measures for ad-
dicts. In some places, the search will be carried out in case of suspicion that the
inmate smuggled in or is in possession of a narcotic drug. Otherwise, there are de-
tailed inspections and searches of packages to be delivered or sent. More attention
is paid to the benefits to users outside the prison (for example, those on temporary
leave from prison), and who are likely to attempt to bring drugs into the prison. In
cases where drug abuse is discovered, the Ministry of Internal Affairs is notified
and the drug is handed in to the police. Disciplinary and criminal charges are filed
against the perpetrators. Furthermore, prisons have no regulated training for all
employees on issues related to drugs. Only a small number of prisons organizes
training for guards in prisons on recognizing drug abuse, effective action, ways to
treat drug addicts in prisons and how to recognize when they are under the influ-
ence of drugs, and to discover the most common places where drugs are hidden.

6. Godi$nji izvjestaj o stanju zloupotrebe opojnih droga u BiH za 2010. (Annual Report for State
of Drug Abuse in Bosnia and Herzegovina for 2010) Retrieved from: http://www.msb.gov.ba/
dokumenti/strateski/?id=7437

7. Organization for Security and Co-operation in Europe, Mission to Bosnia and Herzegovina
(2011). Torture, Ill-treatment and Disciplinary Proceedingsin Prisons of Bosnia and Herzegovina:

An assessment of the human rights situation in penitentiary institutions in Bosnia and Herzegovina.
Available at: http://www.oscebih.org/documents/osce_bih_doc_2012031617283531eng.pdf
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This training was conducted by officers of the Ministry of Internal Affairs, the De-
partment of Narcotics.®

According to the results of the empirical research (quantative and qualitative) that
was conducted on a sample of the committed disciplinary offences (1811 priso-
ners) and criminal offences (74) during the execution of sentence that was registe-
red by prison administration in the period 2005-2008,” upon receipt of a prisoner,
there is no use of any specialized tests that determine whether a person is suffe-
ring from a mental illness or is addicted to alcohol and drugs. This information is
retreived from prisoners if they are willing to provide certain medical records or
their voluntary statement that they are addicted to alcohol or drugs (unless such
documentation is not part of the court file which was forwarded to the prison). Re-
search also shows that of the total number of committed disciplinary offences for
the period 2005-2008. in prisons in Bosnia and Herzegovina, 11.3% prisoners we-
re addicted to alcohol, and up to 16.1% addicted to narcotic drugs. Regarding the
offences committed during the execution of the prison sentence, 4.1% of the total
number of committed criminal offences constitutes a criminal offense of illicit pro-
duction and trafficking of narcotic drugs.

In 2010, NGO Viktorija conducted a survey on HIV and HCV prevalence in pri-
sons through the administration of testing to 143 persons in Tunjice prison.
Among those tested, 42 were IDUs, 78 other prisoners and 23 were employees.
Approximately 50% of IDUs tested positive for HCV. One percent of other (non-
IDU) prisoners and none of the employees tested positive for HCV. No case of HIV
infection was detected.

The national Strategy for the Prevention and Suppression of Narcotic Drug Abuse
for 2009-2013 advocates for improvement of the access to prevention, treatment,
rehabilitation and harm reduction programs in detention facilities. The Strategy
states that for the implementation of the treatment of drug addicts in the prison
system, inmates need treatment for addiction under the same principles and con-
ditions available to the addicts outside prison. It is also prescribed that the mini-
mum standard of harm reduction programs in prison terms are substitution thera-
py, sociotherapeutic programs and distribution of condoms. Apart from providing

8. Godisnji izvjestaj o stanju zloupotrebe opojnih droga u BiH za 2010. (Annual Report for State
of Drug Abuse in Bosnia and Herzegovina for 2010) Retrieved from: http://www.msb.gov.ba/
dokumenti/strateski/?id=7437

9. Marija, Luci¢ - Cati¢ (2012). Proactive criminal investigation in penitentiary system of Bosnia
and Herzegovina. Ph.D. Thesis, Faculty of Criminal Justice, Criminology and Security Studies,
University of Sarajevo.
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health care, while in custody, the detoxification methadone treatment should be
applied as well as harm reduction.

The Law on Execution of Criminal Sanctions in the Federation of Bosnia and Her-
zegovina, prescribes the mandatory treatment of addicts and alcoholics imposed
with unconditional imprisonment, to be executed in the correctional institution
where conditions for such treatment exist or in special medical institutions establi-
shed only for that purpose, or in a special department of health facilities. However,
in the Federation of Bosnia and Herzegovina there is no such medical or correctio-
nal institution, therefore, such a measure is hardly applied in the practice. The Law
on the Execution of Criminal Sanctions in Republika Srpska, provides that addicti-
on treatment is regulated in a similar way as in the law of the Federation. However,
this Law in the Republic of Srpska in Article 108, provides the legal basis for testing
for infectious diseases, alcohol and drug use in the prison environment, although
the basis is not precise enough.'“The Law on Execution of Criminal Sanctions in
Brcko District prescribes that the security measure of mandatory treatment of ad-
diction, imposed with the unconditional sentence of imprisonment shall be served
in the correctional institution in accordance with regulations issued by the Mini-
ster of justice of entities. The security measure of mandatory treatment of addic-
tion, imposed with a sentence of probation or community service, is executed in
accordance with the Law on Execution of Criminal Sanctions, detention and other
measures of the entity on whose territory the health facility is located.

Treatment of prisonerswho are drug addicts is carried out on the basis of the court's
decision (imposed security measure - treatment of addiction), determined on the
basis of diagnosis. The article 73. of the Law on Execution of Criminal Sanctions of
Bosnia and Herzegovina stipulates that the prison authorities are responsible for
ensuring the necessary conditions for the realization of the right to health care, and
there should be a prison doctor. Accommodation of detainees or prisoners in the
ambulatory service in the prison is decided by the physician. If there is no pos-
sibility of treatment in the prison or specialized treatment, then the person must
be taken to a medical institution, as decided by the prison doctor, after consultati-
on with the director of the prison. In terms of article 71. of the Law on Execution
of Criminal Sanctions of Bosnia and Herzegovina, detained or sentenced persons
during penalty execution or detention in prison, shall enjoy free health care that
includes treatment, repair and tooth extraction or hospitalization. This is especial-
ly the case if the treatment of certain diseases or surgical intervention or adequate

10. Godisnji izvjestaj o stanju zloupotrebe opojnih droga u BiH za 2010. (Annual Report for State
of Drug Abuse in Bosnia and Herzegovina for 2010) Retrieved from: http://www.msb.gov.ba/
dokumenti/strateski/?id=7437
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health care and assistance cannot be provided in the prison. In this case, the time
spent on treatment is counted as time spent in prison, where one day spent in an
appropriate medical facility is equalized as one day in prison.

Detained or convicted persons of impaired physical or mental health can be ac-
commodated separately in the infirmary, where they are under constant supervisi-
on of the medical staff of the prison. In accordance with Article 140 of the Law on
Execution of Criminal Sanctions of Bosnia and Herzegovina, a prisoner who was,
during the execution of penalties, diagnosed with a mental illness or serious men-
tal disorder, can be placed in a medical institution. Placement of prisoners in a me-
dical institution is decided by a Minister of Justice upon the proposal of the prison
director, based on a reasoned opinion of an expert team of doctors. The convicted
person remains in health care as long as there are reasons for such accommodati-
on, and can last until the expiration of the sentence imposed by the court. The time
spent by the detainee in a medical facility is to be reckoned in the time of execution
of the sentence.

Drug abuse treatment in prisons in Bosnia and Herzegovina presents a big pro-
blem, due to the lack of a consistent state policy in respect to drug-dependent per-
sons. Addicts are placed collectively together with other prisoners. Very little has
been done in relation to the treatment of drug addicts in prisons. Medical proce-
dures performed by doctors do not differ from the treatment of other prisoners.
They examine the persons, determine appropriate therapy and, if necessary, there
is the possibility of changing the treatment. In case of an abstinence crisis of drug
addicts, they are usually directed to external institutions for treatment. There are
no specific addiction treatment programs, only intensive individual work that in-
cludes more counseling with drug addicts than with other inmates.!!

Drug treatment in prisons is still not being implemented, although the current na-
tional drug strategy advocates for this activity.

Harm reduction services that are available in prisons include training for prison
staff and providing education and information for inmates regarding the preven-
tion of HIV and other blood transmitted infections, and improving the health of
prisoners. It should also be mentioned that Bosnia and Herzegovina adopted a
Strategy for Response to HIV and AIDS in Bosnia and Herzegovina for 2011-2016,
which identifies persons in prison as a risk population.

11. Godisnji izvjestaj o stanju zloupotrebe opojnih droga u BiH za 2010. (Annual Report for State
of Drug Abuse in Bosnia and Herzegovina for 2010) Retrieved from: http://www.msb.gov.ba/
dokumenti/strateski/?id=7437
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NGO »Victorija« conducts outreach programs for injecting drug users and priso-
ners in five towns in Republika Srpska, namely Banja Luka, Doboj, Prijedor, Foca
and Gradiska, that include consulting and information about HIV, distribution of
condoms and lubricants, promotional material, referral to free anonymous HIV
testing, and so on. The project began in July 2007 and continues to this day.?

In 2012, representatives of the Association for Sexual and Reproductive Health
XY and six representatives of correctional institutions in the Federation of Bosnia
and Herzegovina signed the agreement to continue cooperation in the project
»Maximizing coverage of effective HIV prevention and care among populations at
greatest risk.« The project is part of a government program called »Coordinated
National Response to HIV / AIDS and tuberculosis in the war-torn and highly sti-
gmatized environment« whose signatories are relevant institutions in Bosnia and
Herzegovina. One of the target groups covered by the project are all convicts in the
penitentiaries of the Federation, as the convicted persons living under very specific
conditions are at higher risk of developing a transmitted infection . In 2011, about
600 convicts were educated. Margina is the other non-governmental organizati-
on which provides services to reduce harm in prisons of Bosnia and Herzegovina.
It was chosen by the UNDP as a beneficiary of the funds from the Global Fund
for HIV / AIDS, tuberculosis and malaria with the aim of maintaining the current
prevalence of HIV. Methadone treatment is not available in all prisons, and this de-
pends on the health system of the area where the prison is located.

For drug addicts who have committed criminal offences, the court is able to impo-
se compulsory treatment in a psychiatric facility or therapeutic community. Apart
from this, there are no other mechanisms for the diversion of drug users from pri-
son into community based treatment. However, the imposed measure is often ina-
dequately implemented or not implemented at all, or does not fulfill its primary
role of an appropriate and effective treatment that would give satisfactory results in
terms of preventing repetition of the crime after a person's release from prison.

Laws on misdemeanor offences in Federation of Bosnia and Herzegovina, Re-
public of Srpska and Brcko District prescribe a security measure of Outpatient
treatment of addiction. This implies that suspended or reduced sanctions may be
imposed on the defendant who has committed an offence under the decisive influ-
ence of addiction to alcohol or drugs, on condition that he undergo outpatient tre-
atment for alcohol and drug use within a specified period, or until it is established
that there is no need for further treatment of the defendant, based on the opinion

12. Godisnji izvjestaj o stanju zloupotrebe opojnih droga u BiH za 2010. (Annual Report for State
of Drug Abuse in Bosnia and Herzegovina for 2010) Retrieved from: http://www.msb.gov.ba/
dokumenti/strateski/?id=7437
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of specialists in charge of the treatment, provided that the duration of treatment is
not more than one year. The court shall revoke a suspended or reduced sentence if
the defendant fails to undergo certain outpatient settings.

Generally, courts in Bosnia and Herzegovina are able to impose a penalty of com-
munity work instead of prison, suspended sentence and judicial admonition if the
requirements prescribed by the Criminal Codes are met. Also in the Federation of
Bosnia and Herzegovina, persons sentenced to imprisonment of up to one year, with
their consent, can serve the sentence under house imprisonment with electronic mo-
nitoring, where the convicted person is not allowed to leave the room in that house
except in cases prescribed by law governing the enforcement of criminal sanctions.

Bosnia and Herzegovina does not have a comprehensive strategy for social reinte-
gration of offenders following the execution of their sentence. However, the Stra-
tegy for the Prevention and Suppression of Narcotic Drugs Abuse for 2009-2013,
includes resocialisation and social integration of drug addicts as one of its aims. In
terms of this, the following priorities are determined in the Strategy:

« providing assistance in completing primary and secondary education or
retraining;

« stimulation of employment and self-employment of drug addicts who
have completed rehabilitation programs in therapeutic communities, pris-
on units, correctional homes or who are on maintenance therapy.

« reintegrating addicts into society groups who are unable or unwilling to
stop using drugs, providing adequate facilities and hospices.

« The establishment of a network of institutions to support drug addicts in
resocialization. Connection and cooperation of all relevant entities involved
in the process of socialization of addicts (centers for social work, therapeu-
tic communities, medical and educational institutions, employment institu-
tions, associations, etc.).

Furthermore, social reintegration is included in the National Action Plan against
drug abuse in Bosnia and Herzegovina for the period 2009- 2013, as part of the
strategic area of treatment and social reintegration. It includes a variety of measu-
res aimed at the provision of housing, employment, education and social reintegra-
tion after release from prison or treatment. Special attention is given to youth and
minors. Recently, the Institute for Employment of Sarajevo Canton started a pilot
program for the employment of disadvantaged groups, including drug users.'?

13. Godisnji izvjestaj o stanju zloupotrebe opojnih droga u BiH za 2010. (Annual Report for State
of Drug Abuse in Bosnia and Herzegovina for 2010) Retrieved from: http://www.msb.gov.ba/
dokumenti/strateski/?id=7437
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There are no available statistical data for recidivism of the offenders sentenced for
drug-related crimes.

I1. Initiatives for drug law reform undertaken
by the government and/or the parliament in the last 10 years

The adoption of the most important legal acts in the field of drugs on the state level
was influenced by a number of reasons: old and fragmented legislation; disparity
between the laws of the Entities and District Br¢ko; uncoordinated activities of the
institutions charged with preventing and supressing drug use; and the pressure of
the international community on the Parliament of Bosnia and Herzegovina to ur-
gently adopt drug legislation to address the problem.'

The Law on Prevention and Suppression of Narcotic Drugs was passed by the Bos-
nian parliament in 2006, and it serves as the foundation for bringing under its um-
brella all laws and regulations in Entities and Br¢ko District on issues of growing
plants, manufacturing, possession and trafficking of drugs, other substances used
for making drugs, precursors, and the cultivation of plants used for drug manufac-
turing. The Law also includes provisions on development of an information system
in the field of drugs, drug demand and supply reduction programmes, national and
international coordination, and research activities. However, a very important part
of this Law are provisions that anticipate the adoption of a National Strategy and
Action Plan on Drugs, as well as formation of a Commission on Narcotic Drugs
and State Office on Narcotic Drugs.

Although this Law constitutes an important framework of drug policy in Bosnia
and Herzegovina, unfortunately, the implementation of the Law on Prevention
and Supression of Narcotic Drugs presents a very slow process. Certainly, one of
the main reasons for such a situation seems to be the political will of Bosnian poli-
ticians, followed further by the fact that policy implementation in Bosnia and Her-
zegovina has been significantly shaped by domestic institutional delays and by the
diverging political interests within the two Entities. For that reason, the adoption
of the National Strategy on Drugs was delayed for three years after passing the Law
on Prevention and Suppression of Narcotic Drugs.

With the reform of criminal legislation of Bosnia and Herzegovina in 2003, and
in accordance with the delineation of the responsibilities of Bosnia and Herzego-
vina, its Entities and the District in all areas, legal protection in the field of dru-
gs is regulated differently in the Criminal Code of Bosnia and Herzegovina and

14. International Narcotics Control Board (2005). Report of the INCB for 2005.
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the Criminal Codes of the Entities and Br¢ko District. Thus, the Criminal Code of
Bosnia and Herzegovina criminalizes certain forms of illicit trafficking in narcotic
drugs, which have an international dimension, while the integrity of the criminal
protection of the various forms of drug abuse is ensured by prescribing offences in
Criminal Codes of Entities and the Criminal Code of Br¢ko District.

According to the European Commission Bosnia-Herzegovina 2011 Progress Report,
Bosnia and Herzegovina made little progress in the fight to combat narcotic drugs
trafficking and, as such, stands as one of the central routes of international narcotic
drugs trafficking in this part of Europe.!®

Furthermore, according to the Monitoring of the Bosnia and Herzegovina Europe-
an Integration Processes-Annual report 2011, problems are evident in implemen-
ting the Strategy for the Prevention and Suppression of Narcotic Drugs Abuse for
2009.-2013 and its action plan, due to the the lack of a corresponding, co-ordina-
ting body at the state level, such as the Office for Drugs, whose establishment was
planned in this document. As stated in this Report, in order for the Office to be
established, it crucial to enforce The Draft Law on Amendments to the Law on Pre-
vention and Combat of Abuse of Narcotic Drugs. However, this seems to be a very
complex task because of the different political views in Bosnia and Herzegovina
and opposing tendencies towards reinforcing the state government policies and
establishing new institutions at the state level.

Another problem regarding the implementation of the Strategy is the database on
perpetrators of drug related offences in Bosnia and Herzegovina. The database has
been established, but, its functional value is ultimately relative since not all police
agencies in the country are using it. The police in Federation and the majority of
Cantons in the Federation, make use of the database whereas the police in Republic
of Srpska are not connected to the same network and are using a separate drug-
user database that involves the existing registries from rehabilitation centres.'®

The Rulebook on Confiscated Narcotics has been adopted by all the relevant bod-
ies at both the state and entity level, as well as by Br¢ko District. However, due to

15. Foreign Policy Initiative BH (2012). Monitoring of the Bosnia and Herzegovina European
Integration Processes-Annual report 2011. Author. Available at: http://www.vpi.ba/eng/con-
tent/documents/Monitoring_of The_BiH_European_Integration_Process_2011_Annu-
al_Report.pdf

16. Foreign Policy Initiative BH (2012). Monitoring of the Bosnia and Herzegovina European
Integration Processes-Annual report 2011. Author. Available at: http://www.vpi.ba/eng/con-
tent/documents/Monitoring_of The BiH_European_Integration_Process_2011_Annu-
al_Report.pdf
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the lack of sufficient finance to support the implementation of this document,
large amounts of illicit substances, confiscated after the Law on the Prevention
and Combat of the Abuse of Narcotic Drugs was adopted are still waiting to be de-
stroyed.!”

The European Commission Bosnia-Herzegovina 2011 Progress Report'® for Bosnia
and Herzegovina also states that there is a lack of active co-ordination among ex-
isting police agencies, which is followed by a lack of results achieved in suppressing
narcotic drugs trafficking.

The Council of Ministers of Bosnia and Herzegovina adopted the Draft Law on
Amendments to the Law on the Prevention and Combat of the Abuse of Narcotic
Drugs on July 17th 2011, which was drafted in co-operation with European Com-
mission experts. The Draft Law has been submitted for regular Parliamentary pro-
cedure. However it is uncertain when it will be adopted."

Regarding the implementation of the national Action Plan to Combat Drug Abuse
in Bosnia and Herzegovina (2009-2013), the governments of the entities and the
Brcko District were supposed

to adopt their own action plans (within 90 days from the publication of the Action
Plan in the Official Gazette of Bosnia and Herzegovina), which are in full compli-
ance with the national Action Plan for the fight against illicit drugs in Bosnia and
Herzegovina. In accordance with this task, the Federation of Bosnia and Herzego-
vina adopted its Action Plan in 2012, while the Republic of Srpska is implemen-
ting its Action Plan (2010-2012), founded on the Strategy for Monitoring of Opi-
ate Drugs and Containment of Opiate Drug Abuse in the Republic of Srpska
(2008-2012).

The Strategy for Monitoring of Opiate Drugs and Containment of Opiate Drug
Abuse in the Republic of Srpska was adopted by the National Assembly of the Re-
public of Srpska, for a five-year period (2008 -2012), and deals with opiate drugs

17. Foreign Policy Initiative BH (2012). Monitoring of the Bosnia and Herzegovina European
Integration Processes-Annual report 2011. Author. Available at: http://www.vpi.ba/eng/con-
tent/documents/Monitoring_of The_BiH_European_Integration_Process_2011_Annu-
al_Report.pdf

18. European Commission (2011). Bosnia-Herzegovina 2011 Progress Report. Brussels: Author. Avai-
lable at: http://ec.europa.eu/enlargement/pdf/key_documents/2011/package/ba_rapport_2011_
en.pdf

19. Foreign Policy Initiative BH (2012). Monitoring of the Bosnia and Herzegovina European Inte-
gration Processes-Annual report 2011. Author. Available at: http://www.vpiba/eng/content/do-
cuments/Monitoring_of The BiH_European_Integration_Process_2011_Annual Report.pdf
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monitoring, opiate drug abuse containment and assistance to opiate drug addicts.
The Government of the Republic of Srpska passed the Action Plan (2010-2012)
for the implementation of the Strategy, following a proposal by the Commission
for Containment of Opiate Drug Abuse in the Republic of Srpska. This Strategy is
aligned with the EU drugs strategy, provisions of the Council of Europe, UN con-
ventions, international law and other covenants on different forms of inter-state
cooperation in the area of resolving problems caused by opiate drug abuse, as well
as with strategies of the neighbouring countries.

In accordance with the national Action Plan, the Federation of Bosnia and Herzego-
vina at the meeting held on 18th January 2012 adopted an Action Plan for the Fight
Against Illicit Drugs in the Federation of Bosnia and Herzegovina 2012-2013, whe-
re the Government of the Federation of Bosnia and Herzegovina is responsible for
its coordination. The framework for designing a Federal Action Plan were the main
strategic objectives outlined in the national Strategy. Some of the indicators of im-
plementing activities that are foreseen by the Action plan should be: Reducing the
number of criminal offences through a preventive approach in working cooperation
of cantonal ministry's and Federal Administration of Police on the entire territory of
Federation of Bosnia and Herzegovina; Periodic reports on the number of submitted
official reports for drug offences, the number of registered persons, and the types and
quantities of drugs seized; The establishment of the Department for combating abuse
of narcotic drugs in the cantonal Ministries of Internal Affairs, in which it still has
not been done; Innovative educational programs for training and implementation of
courses for uniformed police officers on knowledge about illegal drug markets and
ways of abusing drugs for members of all police agencies in the Federation of Bosnia
and Herzegovina; Creation of a proposal of the Protocol for insurance of mechani-
sms for information exchange and coordination between correctional institutions,
ministries of justice and police agencies.

At the moment there is no Action Plan for the Fight Against Illicit Drugs in the
Br¢ko District.

I11. Standpoints of relevant stakeholders on drug law reform
and proposals and recommendations for further research
and advocacy work

Ministry of Health (Federation of Bosnia and Herzegovina)

- Strategy presents a comprehensive document in which the elements to reduce

drug demand and supply are balanced. However, there are difficulties in imple-
menting the Strategy and Action Plan, due to lack of budgetary resources.
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- Currently, the Ministry of Security of Bosnia and Herzegovina is managing the
process of setting standards for the therapeutic community, through a document
that establishes therapeutic guidelines for the treatment of opiate users.

- Specific programs aimed at reducing the harm of injecting users are being imple-
mented.

- In terms of substitution treatment, every region in the country has the freedom to
choose the type of therapy, such as methadone or suboxone.

- Methadone substitution treatment is conducted through the offices for substance
addiction, mental health centers and psychiatric clinics in Sarajevo, Zenica, Mos-
tar, Sanski Most and Bugojno, while suboxon therapy is used in Tuzla.

- Hospital detoxification is conducted in Sarajevo, Zenica, Mostar, Banja Luka, Do-
boj, Prijedor and Bijeljina.

- The problem exists in the treatment of the prison population because there were
no organized activities in this field, with the exception of activities related to educa-
tion. Namely, the education of prisoners was conducted on the prevention of HIV,
sexually transmitted diseases, tuberculosis and drug addiction.

- Problems are present regarding the implementation of the therapy in prisons for
drug addicts, given the fact that the prison system and staff who work there, is not
part of the health sector, but justice.

- In order to implement part of the Strategy which refers to the prison population,
methadone substitution treatment must be introduced in prisons.

- The best cooperation when it comes to the implementation of preventive pro-
grams exist with the Ministry of Education and Science, because the school system
introduces an element of education about healthy lifestyle and addiction problems.

- Harm reduction programs are implemented in cooperation with the NGO sector,
which is primarily engaged in programs of exchange of syringes and needles. These
programs are at the time mostly funded by Global Fund.

- There is an issue of sustainability of implementing drug related programs due to
the decentralized institutional system in the Federation.

- It is necessary to define what is the smallest amount of drug that constitutes a
criminal offence.

Ilicit Drugs Section (Ministry of Interior- Canton Sarajevo):

- It is necessary to increase the upper limit of punishment for a criminal offence of
illicit manufacturing and trafficking in narcotic drugs.

62



COUNTRY REPORT BOSNIA AND HERZEGOVINA Lo

- There should be an influence in the courts to impose punishment for drug related
crimes by the upper bound of prescribed criminal sanction.

- Possession of drugs should be a misdemeanor offence instead of criminal.

- The provisions of the Criminal Code should be amended in a way that using a
child or a minor for the commission of the criminal offence of production and sale
of narcotic drugs, presents an aggravating circumstance for the punishment of a
perpetrator.

- There shouldn't be a classification of amounts of drugs, because it is considered
that drug dealers can resell even small amounts of drugs.

- Proposal to make changes to the Criminal Procedure Act, that seized drug assets
(i.e. vehicles, real estate, firearms and other property) should be entrusted to law
enforcement agencies or sold.

- Proposal that 75% of seized drug money should be put into the budget of police
agencies.

- It is necessary to introduce a new special investigative action »simulated sale« be-
cause current law only recognizes simulated and controlled purchase of certain ob-
jects and simulated bribery.

- There is a big problem with the deposit of confiscated drugs. Although the Rule-
book on the destruction of narcotic drugs was adopted, the established Commis-
sion responsible for the destruction of the narcotic drugs, has not yet started to
work.

- State database for drug addicts and persons who committ drug related crimes is
not operative. Specifically, the database was established, but it is not functional be-
cause it can not deliver data from all the ministries of the interior (especially from
RS).

- Addicts have no special treatment during investigations, except that they can be
provided with medical treatment.

- It is necessary to improve procedures for examining narcotic drugs, because the
current equipment is not adequately expert for precursors. Also better toxicologi-
cal analysis should be provided.

- Lately, there has been a trend for cannabis production in enclosed spaces.

- It is necessary to improve the equipment for field work, because at the moment
there are no conditions for the proper conduct of special investigations.
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- It is necessary to improve cooperation with the ministries of education and
health, in order to implement prevention programs.

- There should be continual education and training of police officers, and employ-
ment of new officers with appropriate educational qualifications.

- It is necessary to form a unit for drugs at the state level, which would have their
own departments in the entire country, in order to ensure an effective system of
vertical command and better monitoring in the area of drugs.

- Currently, the major problem is the decentralization of the police agencies, which
causes a very slow flow of information and coordination of activities.

Non -governmental organization (UG-PROI)*

- NGO have participated in developing the Strategy for the Prevention and Sup-
pression of Narcotic Drug Abuse for 2009.-2013 and the National Action Plan to
Combat Drug Abuse in Bosnia and Herzegovina for 2009-2013, and believes that
Strategy presents a comprehensive document when it comes to the drugs problem.
However, problems are apparent with the implementation of the Strategy.

- The biggest disappointment is present regarding the National Action Plan to
Combat Drug Abuse in Bosnia and Herzegovina for 2009-2013 that accompanies
the Strategy. Namely, it is considered that the Plan is unenforceable because it is not
in line with the real social possibilities of the country, particularly those related to
the mechanism of state monitoring and the implementation of this document.

- NGOs state that in their work absolutely nothing has changed with the adoption
of the Strategy and Action Plan in the context of improving their working condi-
tions and activities. In other words, progress is not evident regarding the role of
NGOs in drug rehabilitation programs and activities of the therapeutic commu-
nity run by this organization.

- There is still no national system of control and certification of therapeutic com-
munities and individuals who participate in the implementation of therapeutic
programs, as required by the Strategy.

20. The mission of PROI Association is to support, develop and advocate for an integrated appro-
ach in the field of drugs, HIV, public health and social exclusion by following the principles
of humanism, gender equality, tolerance, partnership and respect for human rights and fre-
edoms. On the territory of Bosnia and Herzegovina, PROI provides a wide range of services
to the most vulnerable populations in resolving problems related to drug dependence, risky
sexual behavior and psychosocial development. PROI Association is actively engaged in im-
plementing harm reduction programs in the filed of drugs.
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- The big problem is the fact that there is no standardization in terms of the amount
of drug that is for personal use, sale and trafficking.

- Given the fact that NGOs are implementing activities of harm reduction pro-
grams, which include collection of used injection material via Drop-in-centres
and other actions in this field, this aspect of their activity appears to be illegal. Spe-
cifically, although the Law and Strategy clearly stipulate the implementation of
harm reduction programs, this is extremely difficult, because this type of activity
presents criminal conduct in accordance with the provisions of drug related crimi-
nal offences prescribed by the Criminal Code. In this case, there is a paradoxical
situation that the NGO representatives who collect such materials, may be charged
with the possession of narcotic drugs, given that the police are taking as evidence
presence of drugs in already-used needles or other material that is used in the proc-
ess of injecting drugs. Therefore, the implementation of harm reduction programs
is in jeopardy because of the Criminal Code provisions. Current activities in this
regard are carried out based on the acquiescence and tolerance of police.

- Although NGOs participated in drafting the regulations on minimum conditions
for implementing harm reduction programs, the Rulebook has not received ap-
proval from the Ministry of Environment and Tourism.

- NGOs support the idea of establishing safe injection rooms, however, it does not
even try to put the idea into practice, since it represents a criminal offence of ena-
bling consumption of narcotic drugs according to the current criminal legislation.

- Recently, there has been excellent cooperation with the Ministry of Interior of
Canton Sarajevo, with whom they are currently working on the implementation of
the Program of respecting human rights of vulnerable and marginalized popula-
tion, which also applies to drug addicts. Cooperation with other state institutions
is insufficient.

- In its work, NGOs do not have any programmatic and financial support from the
state.

- NGOs believe that the legalization/decriminalization of certain drugs could im-
prove the condition of society when it comes to the drug abuse problem.

- NGOs believe that the criminal policy towards drug addicts should be difter-
ent, that is, prison sentence should not be imposed for drug addicts, but a security
measure of mandatory treatment.

- NGOs stand for the idea of the establishment of Drug courts.
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Non -governmental organization (UG-Viktorija)*'

- As to the mechanisms related to the prevention of drug abuse in the Republic of
Srpska, governmental agencies were established due to the implementation of the
Strategy for Monitoring of Opiate Drugs and Containment of Opiate Drug Abuse
in the Republic of Srpska (2008 -2012) and its Action Plan (2010-2012).

- Accordingly, in 2009 the Commission for Containment of Opiate Drugs Abuse
in the Republic of Srpska was constituted as a government body, which has thir-
teen (13) members, and a Strategy Implementation Department, which is formed
within the Ministry of Internal Affairs of the Republic of Srbska, whose task is to
provide administrative, technical and professional assistance to the Commission.

- Representative of civil society is a member of the Commission. All decisions are
made by consensus, and as such are being implemented.

- The Commission is authorized for the formulation of policy, drawing conclusi-
ons, writing reports and other correspondence concerning the prevention of drug
abuse in the Republic of Srpska.

- In this respect, a model of cooperation and implementation of activities related
to the prevention and control of drug abuse in the Republic of Srpska, is one of the
good examples for the region.

IV. Proposals and recommendations for further research
and advocacy work

Findings from analysis of drug related legislation and practices, as well as from
conducted interviews, show that Bosnia and Herzegovina is experiencing major
problems with the implementation of its drug legislation and strategies. Although
there are many problematic issues regarding the implementation of drug policy in
Bosnia and Herzegovina, future advocating work should definitely be focused on
establishment and functioning of the State Office on Drugs, establishment of De-
partments for combating drug abuse within all police agencies, changing criminal
policy for drug addicts, introducing a larger number of harm reduction programs,
providing better health assistance to drug addicts generally and especially for those
who are in prisons as well as collection of standardised statistical data.

21. NGO Viktorijain recent yearshasactively taken part in preventive work in the field of combating drug
addiction. This NGO has launched an initiative to establish a coalition of non-governmental organi-
zations of Bosnia and Herzegovina in order to ensure more active and more organized appearance to-
wars drug addicts and the authorities in order to develop an adequate network of help in the country.
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I. The current national drug strategy and drug legislation
in Bulgaria

1. National Strategy on Drugs

The recent Bulgarian drug strategy was adopted in 2009 and was accompanied by a
National Drug Action Plan. Both of these cover the period 2009-2013.

The overall responsibility for the coordination and the implementation of the na-
tional drug policies is carried out by the National Drug Council (NDC), which is
an interdepartmental body established under the Act on Control of Narcotic Sub-
stances and Precursors. The council is chaired by the Minister of Health and his
deputies are the General Secretary of the Ministry of Interior, the Deputy Chair-
man of the State Agency ‘National Security’ and the deputy Minister of Justice. The
other members of NDC are representatives of the Presidency of the Republic of
Bulgaria; the Supreme Cassation Court; the Supreme Administrative Court; the
Supreme Cassation Prosecution Office; the National Investigation Service, as well
as all other concerned Ministries and institutions. NDC has established 27 Region-
al Drug councils, which are responsible for the coordination and implementation
of the drug policy at a regional level.

The National Drug Addictions Centre is a body responsible for coordinating
and providing methodical guidance on prevention, treatment, reduction of med-
ical harm and rehabilitation of drug users and addicts. The Centre acts as a body
exercising specialized control of treatment and as a drug addictions expert body.
It is also designated as a National Focal Point on Drugs and Drugs Addictions,
which reports to the European Monitoring Centre for Drugs and Drug Addic-
tions.

The national competent body for control over all drug-related activities for medi-
cal and other purposes and in compliance with regulatory regimes listed in Appen-
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dices 1, 2 and 3 of the Law for Control of Drugs and Precursors and the relevant
international conventions is the Directorate of Narcotic Substances within the
Ministry of Health.

The control of chemical substances (precursors of narcotic substances) used for il-
legal production of drugs is exercised by an Interdepartmental Committee for
Precursor Control attached to the Ministry of Economy, Activities and Tour-
ism. The Committee is the national body responsible for control over all precur-
sor-related activities in compliance with Art. 12 the 1988 UN Convention Against
the Illicit Traffic in Narcotic Drugs and Psychotropic Substances.

The Ministry of Interior is one of the law enforcement bodies responsible for
fighting illegal drug trafficking and drug distribution in Bulgaria. The specific tasks
of the Ministry of Interior are assigned for implementation of the following Gen-
eral Directorates:

« General Directorate Countering Organized Crime - performs operational
and investigative services, as well as information and organizational activi-
ties for counteracting organized crime activities related to illegal traffick-
ing, production and dealing in drugs and substances used for the produc-
tion of drugs;

« General Directorate Criminal Police - conducts operational and investiga-
tion activities related to reduction, detection, counteraction and preven-
tion of drug related crimes;

« General Directorate Border Police - responsible for guarding the national
borders, as well as for preventing, detecting and participating in investiga-
tion of crimes related to illegal trafficking of generally dangerous materials
in the border zone, border check points, international airports and ports.

The Bulgarian Customs Agency, in compliance with its powers, also organises
and carries out activities for the prevention and detection of illegal trafficking of
drugs and precursors.

The State Agency National Security is responsible for surveillance, investigation,
countering and prevention of activities against national security (including Minis-
try of Defense and the Bulgarian Army) related to illegal production, storage, and
distribution of generally dangerous equipment, products or dual-use technologies,
narcotic drugs and precursors, when these pose a threat for the normal function-
ing of the state authorities or cause risks for national security.

Bulgaria has ratified the 1961 Single Convention on Narcotic Drugs as well as the
Protocol of 1972 amending it, the 1971 UN Convention on Psychotropic Substanc-
es, the 1988 UN Convention Against the Illicit Traffic in Narcotic Drugs and Psy-
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chotropic Substances as well as to the Council of Europe Convention on Money
Laundering, Search, Seizure and Confiscation of the Proceeds of Crime.

Moving on to development and provision of social aid services to drug users and
involvement of NGOs in this area, there is an objective under the National Drug
Strategy, which specifically indicates these as a priority:

Strategy objective 6: Development of programs and services for social rehabilitation
and reintegration in community.

The Drug action plan accompanying the National Drug Strategy provides that the
NGOs will be involved in establishing shelters for drug addicts, who are undergo-
ing treatment or resocialisation. Drug addicts are also identified as a target group
of the Human Resources Development Operational Programme, which is co-fi-
nanced by the European Social Fund and managed by the Ministry of Labour and
Social Policy. The Program provides opportunities for NGOs to apply for financing
of social services for drug addicts. Despite the existing policy framework, no such
services have been supported by the Operational Programme in the last years.

The Bulgarian National Drug Strategy and National Drug Action Plan follow the
objectives set in the EU Drug Strategy 2005-2012, so there aren't major important
issues missing in them. Their major shortcoming stems from the lack of effective
institutional commitment and sustainable mechanisms for financing the imple-
mentation of the set objectives and activities.

2. National Substantive Criminal Law

Bulgarian criminal law does not make a distinction between misdemeanors and
felonies. There are, however, two other distinctions between crimes in Bulgaria.

« Some offences are regarded as ‘serious offences. According to the Penal
Code (Art. 93), a ‘serious offence’ is a criminal offence for which the law
envisages a penalty of imprisonment for more than five years, life impris-
onment or life imprisonment without parole. Some provisions apply only
to serious offences (e.g. use of special intelligence means) while some con-
cepts are not applicable for such offences (e.g. plea bargaining).

« Also, there are several minor offences (e.g. defamation or insult) for which
the criminal prosecution is not initiated and performed by the public pros-
ecutor but by the victim. For crimes prosecuted by the victim there is no
pre-trial investigation.

Bulgarian Penal Code envisages eleven types of criminal sanctions. For each crimi-
nal offence the law provides for both the type and the amount (or length) of the ap-
plicable sanction. The penalties are as follows:
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« imprisonment;

« life imprisonment;

« life imprisonment without parole;

« probation;

« confiscation of property;

« fine;

« deprivation of right to occupy a certain state or public position;
« deprivation of right to exercise certain professions or activiies;
« disqualification from the received orders, honorary titles and distinctions;
« deprivation of military rank;

« public reprimand.

Custodial sentences are served in prisons according to the rules and procedures
specified in the Law on Execution of Penal Sanctions and Detention in Custody.

Probation is a separate penalty and can be imposed by the court if it is among the
sanctions provided for the specific offence. For some offences probation and im-
prisonment are provided for in the law as alternatives and it is up to the court to
decide which one to impose. In exceptional cases, where there are multiple miti-
gating circumstances, the court can substitute imprisonment with probation
even if probation is not provided for the committed offence. This can be done only
for offences for which the law does not specify the minimum length of imprison-
ment. Once imposed through an enforceable sentence, the penalty can no longer
be changed.

When imposing the penalty of imprisonment the court can issue the so-called
‘suspended sentence’. Suspended sentence means that the offender is sentenced
to imprisonment but does not go to prison directly. Instead, the court suspends the
sentence for a certain period of time (called ‘probation period’) during which the
offender is obliged to study, work or undergo medical treatment (depending on the
case). If the offender does not commit another crime punishable by imprisonment
during the probation period he or she does not go to prison. If the offender com-
mits another offence during that time he or she has to serve both sentences. Sus-
pended sentences apply only if: (1) the offender is sentenced to imprisonment of
up to three years; (2) the offender has not been sentenced to imprisonment before;
and (3) if the court believes that to achieve the objectives of the penalty in general
and the re-education of the offender in particular the latter does not need to serve
the sentence. Suspended sentences, however, are entered in the criminal record of
the convicted person in the same way as effective custodial sentences.
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An offender serving a prison sentence could be released from prison earlier. This is
called ‘conditional release’ and is possible only if the offender has already served
at least half of the penalty and has demonstrated his or her correction through
exemplary conduct and honest attitude to work. Conditional release applies to
recidivists as well provided that they have served at least two-thirds of their sen-
tences and the remaining time is not more than three years. Conditional release
can be applied only once. Offenders granted conditional release are given a proba-
tion period (equal to the remaining time of their sentence but not shorter than six
months) during which they have to perform certain obligations and refrain from
committing another crime. If they fail to do this they have to go to prison for the
period they have been conditionally released for.

In certain cases the offender can be sanctioned by an administrative penalty (fine)
instead of a criminal sanction. This option applies if: (1) the penalty envisaged for
the crime is imprisonment of up to three years or a less severe penalty (for inten-
tional offences) or imprisonment of up to five years or a less severe penalty (for
negligent offences); (2) the offender has not been sentenced for an offence pros-
ecuted ex officio and has not been released from criminal responsibility through
this procedure before; and (3) pecuniary damages caused by the crime have been
fully compensated.

3. National Drug Laws and Institutions

Cultivation, production and trade of drugs, if committed without the necessary
permission, are considered criminal offences. Permits are issued according to the
terms and procedures described in the Law on Control of Narcotic Substances and
Precursors. Drugs are divided into three groups: (1) plants and substances with a
high degree of risk to public health from the harmful effects of abuse, banned from
use in human and veterinary medicine; (2) substances with a high degree of risk
that can be used in human and veterinary medicine; and (3) risk substances. The
cultivation, production and trade of drugs from the first group are forbidden and
are always criminal offences. The cultivation, production and trade of drugs from
the second and third group are legal if conducted based on a permit (license) is-
sued by the Minister of Health or, if these substances are to be used in veterinary
medicine, by the Minister of Agriculture and Food. The lack of permit (license)
makes each of these activities a criminal offence.

Drug use as such is not penalized. However, the possession of drugs, irrespective
of the quantity (i.e. even a single dose for personal use) is considered a criminal of-
fence and is subject to criminal prosecution.
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The Penal Code does not explicitly proclaim drug addiction as a mitigating or an
aggravating circumstance. However, being obliged to consider all relevant facts
and circumstances related to the case, the court has to take into account the per-
sonal characteristics of the offender, including drug use or drug addiction. Case
law in this regard, however, is incoherent, with some sentences considering drug
addiction as a mitigating circumstance while others regarding it as irrelevant to the
sentence.

Bulgarian Penal Code does not provide for different penalties depending on
whether the offender is a drug addict or not. Offences associated with ‘cravings for
use’ are prosecuted in the same manner as ordinary offences that are not related to
drugs. It is up to the court to decide whether and how to consider the offender’s ad-
diction when determining the penalty.

At the same time, existing case law on this issue is not coherent. There are sentenc-
es that regard the offender’s addiction as a mitigating circumstance, but there are
also sentences, which explicitly exclude the offender’s addiction from the scope of
mitigating circumstances.

There is a difference between ‘high-risk’ and ‘risk’ narcotic substances. The penal-
ties for the risk narcotic substances are less severe.

There is no legal definition of what is a high-risk or a risk narcotic substance. The
classification is done through special lists enumerating the different substances.
Until 2011 these lists were annexes to the Law on Control of Narcotic Substances
and Precursors meaning that the classification was done by parliament. Since 10
November 2011 the lists are annexed to the Ordinance for the Procedure for Clas-
sification of Plants and Substances as Narcotic, adopted by the Council of Minis-
ters. There are three different lists annexed to the ordinance: the first one enumer-
ates the absolutely forbidden high-risk drugs, the second one lists the high-risk
substances that can be used in medicine upon permission and the third one lists
the risk drugs.

The Penal Code incriminates several groups of drug related offences.

« Distribution of drugs: This group includes the unauthorized production,
processing, acquisition or holding of narcotic drugs or analogues thereof
for the purpose of distribution, as well as the actual distribution of such
drugs. For high-risk narcotic drugs or analogues thereof, the penalty is im-
prisonment for a term of two to eight years and a fine ranging from BGN
5,000 to BGN 20,000; for risk narcotic drugs or analogues thereof, the
sanction is imprisonment for a term of one to six years and a fine ranging
from BGN 2,000 to BGN 10,000; and for precursors and facilities or mate-
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rials for the production of narcotic drugs or analogues thereof, the sanc-
tion is imprisonment for a term of three to twelve years and a fine ranging
from BGN 20,000 to BGN 100,000 (Article 354a (1) of the Penal Code).
Where the narcotic drugs or the analogues thereof are in large quantities,
the penal sanction is imprisonment for a term of three to twelve years and
a fine ranging from BGN 10,000 to BGN 50,000, and when they are in par-
ticularly large quantities, the sanction is imprisonment for a term of five to
fifteen years and a fine ranging from BGN 20,000 to BGN 100,000 (Article
354a (2) of the Penal Code). If the offence is committed in a public place,
or by a person hired by, or implementing a decision of, an organized crimi-
nal group, by a physician or a pharmacist, by a cover supervisor, teacher or
headmaster of an educational establishment, or by an official in the course
of or in connection with the discharge of his or her official duties, as well as
by a person acting under conditions of dangerous recidivism the penalty
is imprisonment for a term of five to fifteen years and a fine ranging from
BGN 20,000 to BGN 100,000.

« Unauthorized acquisition or holding of narcotic drugs and analogues
thereof: These are the cases of possession of drugs for personal use and
not for the purpose of distribution. The penalty is imprisonment for a term
of one to six years and a fine ranging from BGN 2,000 to BGN 10,000 for
high-risk narcotic drugs or analogues thereof; imprisonment for a maxi-
mum term of one year and a fine ranging from BGN 1,000 to BGN 5,000
for risk narcotic drugs or analogues thereof (Article 354a (3) of the Penal
Code); and a maximum fine of BGN 1,000 if the offence constitutes a mi-
nor case (Article 354a (5) of the Penal Code).

o Breach of rules established for the handling of narcotic drugs: This
group covers the breach of rules established for the producing, acquiring,
safekeeping, accounting for, dispensing, transporting or carrying of nar-
cotic drugs. The penalty is imprisonment for up to five years, a maximum
fine of BGN 5,000 and, at the discretion of the court, disqualification of
the offender from holding a particular government or public office, from
practicing a particular profession or from carrying out a particular activ-
ity (Article 354a (4) of the Penal Code). If the offence constitutes a minor
case, the sanction is a fine of up to BGN 1,000 (Article 354a (5) of the Pe-
nal Code). A physician who, in breach of the established procedure, know-
ingly prescribes any narcotic drugs or analogues thereof or any medicines,
which contain such substances, is guilty of an offence, which, too, can be
subsumed under this heading. This offence is punishable by imprisonment
for a maximum term of five years and a fine of up to BGN 3,000 or, for a
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repeat offence, imprisonment for a term of one to six years and a fine of
up to BGN 5,000. The court may or, in case of a repeat offence, must, fur-
thermore disqualify the offender from holding a particular government or
public office, from practicing a particular profession or from carrying out
a particular activity (Article 354b (5) and (6) of the Penal Code).

« Encouragement of others to use drugs: Inducing or aiding another per-
son to use narcotic drugs or analogues thereof falls under this group and
is punishable by imprisonment for a term of one to eight years and a fine
ranging from BGN 5,000 to BGN 10,000. A heavier sanction (imprison-
ment for a term of three to ten years and a fine ranging from BGN 20,000
to BGN 50,000) is provided for the cases where the act was committed
against an infant, a minor or a mentally retarded person; against more
than two persons; by a physician, pharmacist, cover supervisor, teacher or
headmaster of an educational establishment, or an official at a penitentiary
facility in the course of or in connection with the discharge of his or her
official duties (in such case, the sanction is complemented by disqualifica-
tion from holding a particular government or public office, from practic-
ing a particular profession or from carrying out a particular activity); in a
public place; through the mass communication media; under conditions
of dangerous recidivism (Article 354b (2) of the Penal Code). Inducing or
forcing another to use narcotic drugs or analogues thereof for the purpose
of prostitution, copulation, molestation, or engaging in sexual intercourse
or acts of sexual gratification with a person of the same sex, is also an of-
fence and is punishable by imprisonment for a term of five to fifteen years
and a fine ranging from BGN 10,000 to BGN 50,000; or by imprisonment
for a term of ten to twenty years and a fine ranging from BGN 100,000 to
BGN 300,000) if the act was committed: by a person hired by, or imple-
menting a decision of, an organized criminal group; against a person who
has not attained the age of 18 years, or a mentally retarded person; against
two or more persons; as a repeat offence; or under conditions of dangerous
recidivism.

« Giving a lethal dose of a narcotic drug: The offence is defined as giving
another person a narcotic drug or an analogue thereof “in quantities likely
to cause death and death ensues” The penalty is imprisonment for a term
of fifteen to twenty years and a fine ranging from BGN 100,000 to BGN
300,000 (Article 354b (3) of the Penal Code).

« Creation of conditions for use of narcotic drugs: This group comprises
two acts: systematically providing a premise to various persons for the use
of narcotic drugs, and organizing the use of such drugs. The applicable
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penalty is imprisonment for a term of one to ten years and a fine ranging
from BGN 5,000 to BGN 20,000 (Article 354b (4) of the Penal Code).

o Cultivation of plants for the purpose of production of narcotic drugs:
This includes the planting or growing of opium poppy and coca bush
plants or plants of the genus Cannabis in breach of the rules established in
the Law on Control of Narcotic Substances and Precursors. The applicable
penalty is imprisonment for a term of two to five years and a fine rang-
ing from BGN 5,000 to BGN 10,000 (Article 354c (1) of the Penal Code)
or, if the offence constitutes a minor case, imprisonment for a maximum
term of one year and a fine of up to BGN 1,000 (Article 354c (5) of the
Penal Code). Any person who organizes, leads or finances an organized
criminal group for the cultivation of such plants or for the manufacture,
production or processing of narcotic drugs is criminally liable as well, and
the penal sanction is imprisonment for a term of ten to twenty years and
a fine ranging from BGN 50,000 to BGN 200,000 (Article 354c (2) of the
Penal Code). Participation in such a group is punishable by imprisonment
for a term of three to ten years and a fine ranging from BGN 5,000 to BGN
10,000, and the law exempts from prosecution any member of the group
who has voluntarily disclosed to the authorities all facts and circumstances
about the activity of the organized criminal group which are known there-
to (Article 354¢ (3) and (4) of the Penal Code).

« Trafficking in narcotic drugs: The principal elements of these offences
are carrying narcotic drugs across the border of Bulgaria without due au-
thorization. Penalties vary according to the object involved in the offence:
for high-risk narcotic drugs and/or analogues thereof, it is imprisonment
for a term of ten to fifteen years and a fine ranging from BGN 100,000 and
BGN 200,000 for risk narcotic drugs and/or analogues thereof, the sanc-
tion is imprisonment for a term of three to fifteen years and a fine rang-
ing from BGN 10,000 to BGN 100,000; and for precursors or facilities and
materials for the production of narcotic drugs, the sanction is imprison-
ment for a term of two to ten years and a fine ranging from BGN 50,000 to
BGN 100,000 (Article 242 (2) and (3) of the Penal Code). When the nar-
cotic drugs trafficked are in particularly large quantities and the offence
constitutes a particularly grave case, the penal sanction is imprisonment
for a term of fifteen to twenty years and a fine ranging from BGN 200,000
to BGN 300,000 (Article 242 (4) of the Penal Code), and if the offence con-
stitutes a minor case, a maximum fine of BGN 1,000 is imposed according
to an administrative procedure (Article 242 (6) of the Penal Code). The
law gives the court an option to impose confiscation of all or part of the of-
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fender’s property in lieu of a fine (Article 242 (5) of the Penal Code). Prep-
aration for trafficking in narcotic drugs is also punishable, by imprison-
ment for a maximum term of five years (Article 242 (9) of the Penal Code).

In most cases discussed above, the object of the offence and the instruments of
crime are subject to forfeiture (Article 354a (6) of the Penal Code).

The penalties provided for drug related offences are relatively severe combining
long terms of imprisonment and substantial fines. For example, aggravated cases of
drug distribution are punishable by imprisonment for a term of five to fifteen years
and a fine ranging from BGN 20,000 to BGN 100,000, which is close to the penalty
for murder (imprisonment for a term of ten to twenty years). In the same time, Bul-
garias penal policy on drug related crime is exclusively focused on imprisonment
and financial penalties and entirely ignores probation as a non-custodial measure.
Probation is not provided for as a penalty for any of the drug-related offences, in-
cluding minor offences, such as the holding of narcotic drugs without the purpose
of distribution (for personal use). This situation clearly indicates that the Bulgarian
legislator perceives imprisonment as the most effective method for the correction
and re-education of the perpetrators of any drug-related offences, regardless of the
specifics of each particular case.’

Compared to the general sentencing level in Bulgaria treatment of offenders for
drug related crime is less strict. There is a substantial discrepancy between the
sanctions provided for in the law and the actual sanctions imposed by the courts.
Despite the severe sanctions provided for de jure, Bulgarian courts frequently pass
suspended sentences or give penalties below the statutory minimum. Over the last
years, in the cases instituted in connection with drug-related offences, suspended
sentences have outnumbered effective custodial sentences, with nearly half of such
cases being concluded without an effective custodial sentence. In addition to the
large number of suspended sentences, in cases instituted in connection with drug-
related offences the court very often imposes a penal sanction below the statutory
minimum or replaces imprisonment with probation, even though probation is not
among the penal sanctions provided for the respective type of offence. This is done
on the grounds of the possibilities provided for in the law to impose a penal sanc-
tion below the lower limit or to replace the penal sanction provided for by a penal
sanction of a lighter type.

3. Penitentiary Policy and System in the Republic of Bulgaria, Center for the Study of Democra-
cy, Sofia, 2011, 70-74. Online at: http://www.csd.bg/artShow.php?id=15567, accessed 29 May
2012.
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Despite the comparatively severe penal sanctions provided for in the Penal Code,
the courts have imposed imprisonment for a term exceeding five years on relatively
rare occasions. Imprisonment is most often decreed for terms up to three years.*

For some drug related offences the Penal Code provides for heavier penalties if the
drugs are ‘in large quantities’ or ‘in particularly large quantities. These offences are
the unauthorized production, processing, acquisition or holding of narcotic drugs
or analogues thereof for the purpose of distribution and the actual distribution of
such drugs (aggravated cases for both large and particularly large quantities) as
well as drug trafficking (aggravated cases only for particularly large quantities).
The terms ‘large quantities’ and ‘particularly large quantities” are not defined in the
law but are clarified by a decision of the Supreme Court of Cassation. According to
Interpretative Decision No 1 of 1998 of the Supreme Court of Cassation the subject
of the crime is in large quantities or in particularly large quantities when its mon-
etary equivalent exceeds 70 times or 140 times respectively the minimum salary
specified by the government. Since 1 January 2013 the minimum salary has been
fixed to BGN 310 (approximately EUR 155).

In principle, drug related offences fall within the jurisdiction of the general courts.
The district courts (second level in the court system) hear the cases for the major-
ity of drug related offences. The regional courts (first and lowest level in the court
system) hear the cases for the less serious offences (unauthorized acquisition or
holding of narcotic drugs and analogues thereof without the purpose of distribu-
tion and breach of rules established for the handling of narcotic drugs). Finally, the
cases for giving a lethal dose of a narcotic drug and for the creation of conditions
for use of narcotic drugs, the aggravated cases of encouragement of others to use
drugs, the cases for organizing, leading, financing or participating in an organized
criminal group for the cultivation of opium poppy and coca bush plants or plants
of the genus Cannabis or for the manufacture, production or processing of nar-
cotic drugs fall within the jurisdiction of the newly established Specialized Crimi-
nal Court, which is also authorized to hear all cases for drug related offences com-
mitted upon assignment by or in execution of a decision of an organized criminal
group. The Specialized Criminal Court is one for the entire territory of the country
and is equal in rank to a district court.

The principle of universal jurisdiction is not applied to any drug related crimes.
Bulgarian courts can hear a case for a drug related crime only if the offence has
been committed on the territory of Bulgaria or by a Bulgarian citizen abroad. Bul-

4. Penitentiary Policy and System in the Republic of Bulgaria, Center for the Study of Democra-
cy, Sofia, 2011, 70-74. Online at: http://www.csd.bg/artShow.php?id=15567, accessed 29 May
2012.
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garian courts may also hear a case for a crime committed by a foreigner abroad but
only if the offence has affected the interests of Bulgaria or of a Bulgarian citizen.

The prior conviction for the same offence in another country has no specific conse-
quences. If the offender has been convicted in another country for a similar offence
the court will evaluate this circumstance together with all other facts relevant to the
case. The draft of the new Penal Code, currently discussed at the Ministry of Jus-
tice, includes a provision on the relevance of prior convictions in other EU Mem-
ber States, but the draft has not yet been submitted to the parliament.

4. Drug Law Enforcement in Practice

Police practice towards heroin users includes regular stop-and-search, arrests and
harassment, which is often motivated by the fact that heroin users are involved in pet-
ty crimes in order to support their daily use. Policing practice towards cannabis users
varies, as most often the police harasses occasional users, who consume in public.
Regular cannabis users have different patterns and habits of use - they usually avoid
consumption in public and therefore are rarely stop-and-searched by the police.

The main illicitly cultivated plants in Bulgaria are of Cannabis genus. The major
growing region is the south-west part of the country in the Ograzhden and Be-
lasitsa Mountains. The local producers are regularly targeted by the police in the
season when the plants are harvested. Despite the big seizures reported every year
the effectiveness is questionable, because there are no estimations of areas under
cannabis cultivation and therefore volume of annual illicit production.

Besides the big-scale outdoor cultivation a relatively new trend is the boom of
clandestine indoor cultivation. The profile of the in-door producers is diverse -
from small scale home-growers to large-scale criminal entrepreneurs. There are 6
‘growth’ shops in Sofia and 11 in the country. The bulk of their customers are grow-
ing cannabis plants in order to support their own use and provide for a small circle
of friends. There are few complaints for harassment from the police or specific tar-
geting of law enforcement efforts to this group of small-scale producers. The big-
scale producers are more often targeted by the police within police investigations
and operations against organized crime groups.

Pre-trial detention does not depend on the drug addiction of the offender. It
is implemented upon decision of the court when a justified assumption can be
made that the accused individual has committed a crime punishable by impris-
onment or a heavier penalty and when the evidence shows that there is an actual
risk of the accused individual hiding or committing another crime. Pre-trial de-
tention can be replaced only by one of the other measures provided for in the law,
i.e. by recognition not to leave, bail or house arrest. Mandatory treatment cannot
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be imposed by the court at the pre-trial stage, while voluntary treatment can in
principle be taken into account by the public prosecutor when filing the request
for the imposition of a measure of remand by the court when making a decision
on the request.

The Penal Code does not explicitly proclaim drug addiction as a mitigating or an
aggravating circumstance. Pre-trial detention also does not depend on the drug
addiction of the offender. This is why there is no legal obligation to establish sub-
stance dependence during interrogation and no such evaluations are carried out.

In Bulgaria, there are neither general provisions dealing with the issue of police en-
trapment nor specific rules for the offence of drug trafficking.

Separate statistical data are available for all drug related crime without trafficking.
The available data for trafficking are aggregated, i.e. they cover both drug traffick-
ing and smuggling in goods.

Table 1
Number of convictions and convicted persons of drug related crime
for the period 2004 - 2010

Year | Com- | Convic- | Suspend- | Acquit- | Terminated | Release from
pleted tions | edconvic- | tals proceed- criminal re-
cases tions ings sponsibility

2004 787 235 463 65 3 21

2005 1010 282 573 134 1 20

2006 | 1826 499 961 346 13 7

2007 1211 569 434 199 5 4

2008 | 1055 558 375 68 11 43

2009 1372 722 607 33 9 1

2010 | 1565 809 713 40 3 -

Source: National Statistical Institute

5. Sentencing Levels and the Prison Situation

According to Chief Directorate Execution of Penalties (CDEP) data in 2011 there
are 9,885 detained persons in prisons (134.2 prisoners per 100.000 of total popula-
tion)

81



DRUG POLICY AND DRUG LEGISLATION IN SOUTH EAST EUROPE

Figure 1
Number of detained persons in Bulgarian prisons
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5. Cited in: Human Rights in Bulgaria in 2011, Bulgarian Helsinki Committee, Sofia, 2011. On-
line at: http://humanrightsbulgaria. wordpress.com/, accessed 01st of May 2012.
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Table 2
Number of persons sentenced to imprisonment in Bulgaria 2004-2010

Number of persons | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010
sentenced to impris-
onment

Imprisoned for drug- | 723 893 | 1481 | 823 688 977 | 1155
related offences

Imprisoned overall | 18219 | 18452 | 18847 | 16814 | 18464 | 20823 | 22411

Share of drug-related | 3,97% | 4,84% | 7,86% | 4,89% | 3,73% | 4,69% | 5,15%
imprisonments

Source: National Statistics Institute

The EMCDDA statistics for the period 2002-2009° indicate, that the majority of
drug-related offences in Bulgaria are related to drug use or possession for use. On
average 65% of all offences are related to drug use or possession for use while sup-
ply related offences account for 16%. There is also a considerable share of offences
- which are related both to use and supply (19% of all offences).

Figure 3
Offence types in reports for drug law offences, Bulgaria (2002-2009)
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6. Statistical bulletin 2011, EMCDDA. Available online at: http://www.emcdda.europa.eu/stats11
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Overcrowding in Bulgarian prisons is an old issue documented in a number of hu-
man rights reports - e.g. the issue is regularly addressed in the annual reports on
the human rights situation in Bulgaria of the Bulgarian Helsinki Commitee’. The
recently adopted Law on Execution of Penal Sanctions and Detention in Custo-
dy (LEPSDC), effective as from 1 June 2009 introduced minimum requirements
regarding material conditions. These requirements provide that a minimum liv-
ing floor space of 4 sq. m. should be available for each imprisoned person. Before
the passage of the LEPSDC, at the end of 2008 the Council of Ministers adopted a
Strategy for Development of the Places of Deprivation of Liberty (2009 - 2015) and
an Investment Program for Construction, in accordance with which overhauls and
redevelopments are performed.

The economic downturn and the following budget cuts deprived the strategy of ap-
propriate financing and as a result very little progress in the improvement of the
conditions has been observed. In the beginning of 2010 the overall occupancy level
in Bulgarian prisons was 113.2 persons held per 100 places available®:

Table 3
Capacity of penitentiary facilities at 1 January 2010
Penitentiary Number of Numberof | Occupancylevel
facility places available, sentenced (number of per-
based on surface | persons,de- | sonsheld per 100
areaof4sqm fendantsand | placesavailable)
per prisoner accused held
Burgas Prison 442 990 223.0
Varna Prison 700 923 131.9
Vratsa Prison 607 560 92.3
Lovech Prison 964 985 102.2
Pazardzhik Prison 731 620 84.8
Plovdiv Prison 578 1,087 188.1
Sliven Prison 542 263 48.5
Sofia Prison 1,418 1,787 126.0
Stara Zagora Prison 891 948 106.4
Bobov Dol Prison 526 510 97.0

7. http://www.bghelsinki.org

8. Penitentiary Policy and System in the Republic of Bulgaria. CSD, Sofia, 2011: p. 42.
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Penitentiary Number of Numberof | Occupancylevel
facility places available, | sentenced (number of per-
based on surface | persons,de- | sonsheld per 100
areaof4sqm | fendantsand | placesavailable)
per prisoner accused held

Boychinovtsi Reformatory 358 72 20.1
Pleven Prison 416 567 136.3
Belene Prison 567 584 103.0

Total 8,740 9,896 113.2

The last report’® of the Bulgarian Helsinki Committee marks again that the problem
with overcrowding and the poor living conditions in Bulgarian prisons persists.

According to publicly available data in 2010 the Chief Directorate Execution of
Penalties (CDEP) registered as drug addicts 1100 - 1200 offenders serving sen-
tence in the penitentiary system'. In 2009 the number of registered drug addicts
was 1038 offenders, in 2008 - 1 542, in 2007 - 1 143", According to EMCDDA data
in 2009 17 per cent of the imprisoned persons in Bulgaria reported lifetime drug
use prior to imprisonment'?, and in 2008 - 4 per cent reported on admission drug
use within the last year in prison'?. The most commonly used drugs in the last year
were heroin and amphetamines, followed by cannabis and cocaine.

In addition to that, CDEP has provided information about 133 cases of attempts
for smuggling of drugs in prisons (67 cases with heroin; 7 cases with cocaine; 27
cases with amphetamine; 32 cases with cannabis). For 2009 CDEP has reported 34
cases of attempts for smuggling of drugs. Drug use in prisons, including injecting

9. Human Rights in Bulgaria in 2011, Bulgarian Helsinki Committee, Sofia, 2011. Online at:
http://humanrightsbulgaria.wordpress.com/, accessed 01st of May 2012.

10. Information on provided by National Focal Point on Drugs and Drug Addictions: http://drugs-
news.dirbg/_wm/library/item.php?did=540123&df=8&dflid=3, accessed 01st of May 2012.

11. Annual report on drugs and drug addictions in Bulgaria. National Focal Point on Drugs and
Drug Addictions (2010).

12. 2009 national survey in 17 remand prisons among all convicted, defendant adults and de-
tained persons in prison and remand arrest during the year (n= 5776) cited in EMCDDA Sta-
tistical bulletin 2011. Online at: http://www.emcdda.europa.eu/stats11/duptabl, accessed on
2nd of May 2012.

13. 2008 national survey in 17 remand prisons among all convicted, defendant adults and de-
tained persons in prison and remand arrest during the year (n=9983) cited in EMCDDA Sta-
tistical bulletin 2011. Online at: http://www.emcdda.europa.eu/stats11/duptab3, accessed on
2nd of May 2012.
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drug use is also reported by social workers from NGOs working with imprisoned
persons.

A study presented at the XVIII International AIDS Conference in Vienna re-
ports that every tenth of a prison’s population (11.7%) had at least once injected
drugs and 16.7% of those, who had ever injected drugs, did so in prison'*. Ac-
cording to the last national progress report to UNGASS in 2009 1.56% of prison-
ers in Bulgaria were infected with HIV'. In comparison the prevalence was 0%
in 2006 and 0.5% in 2007. Data from a recent bio-behavioural study among pris-
on inmates shows that overall rate of antibody positivity for anti-HIV was 74%,
anti-HBc 59%, anti-HCV -25% and anti-HDV - 46 9%6. The authors attributed
the huge number of prisoners with viral hepatitis B and C to intravenous inject-
ing of drugs, unprotected sexual contacts, tattoo and other manipulations with
skin and mucosa lesions.

There are no reports on drug market violence in Bulgarian prisons.

The National Drug Strategy 2009-2013 under Objective 5 provides for improve-
ment of the access to prevention, treatment, rehabilitation and harm reduction
programs in detention facilities. Several specific actions are planned for the imple-
mentation of this strategic task, and they are described in detail in the Action Plan
for Implementation of the National Anti-Drug Strategy 2009 - 2013. The measures
intended include increase of the methadone treatment programs in all prisons
countrywide, as well as optimizing the detoxification of drug dependents admitted
to prison hospitals and medical centres.

In addition to that the Penal Code provides that sentenced persons who are de-
pendent on narcotic drugs are supposed to receive appropriate medical care (Ar-
ticle 40 (2) of the Penal Code). The provision is part of the framework of execution
of the penal sanction of imprisonment. The Penal Code also provides that when
the perpetrator of the offence suffers from alcoholism or another addiction, the
court may, along with the penal sanction, also order the so-called “compulsory
treatment” (Article 92 (1) of the Penal Code). This is a coercive measure which the
court decrees by the sentence. It does not replace the penal sanction but is applied

14. HIV prevalence and risk behaviour among prisoners in Bulgaria, 2006-2007. T. Varleva, V.
Georgieva, E. Naseva, T. Yakimova, Choudhri, H. Taskov. XVIII International AIDS Confer-
ence, 2010, Vienna, Austria.

15. Bulgaria Country Progress Report. UNGASS (2012).

16. Prevalence of viral hepatitis among inmates of Bulgarian prisons. Popov G., Plochev K., Ram-
shev K., Ramsheva Z., 2010, 20th European Congress of Clinical Microbiology and Infectious
Diseases.
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together with the sanction. The court also usually assigns the duration of the com-
pulsory treatment, as well as the type of medical facility where it should be carried
out (e.g. compulsory treatment for a term of eight months at a medical facility spe-
cialized in the treatment of alcoholism and addictions). Delivery of compulsory
treatment varies with the type of penal sanction imposed. Where a non-custodial
measure is imposed, compulsory treatment is implemented at “medical facilities
with a special therapeutic and work regime”. Where the person has been sentenced
to imprisonment, compulsory treatment is delivered during execution of the penal
sanction, and the duration of the treatment is deducted from the term of imprison-
ment (Article 92 (2) and (3) of the Penal Code).

Persons sentenced to imprisonment, for whom the court has ordered compulsory
treatment by reason of drug dependence, are transferred to the Lovech Prison and
are committed for treatment at the Specialized Hospital for Active Treatment of
Persons Deprived of their Liberty, which is located in that prison (Article 31 (1) of
the Ordinance on the Terms and Procedure for Medical Services at the Places of
Deprivation of Liberty)"’. This is the only facility within the Chief Directorate Ex-
ecution of Penalties, which provides for treatment of drug dependence. The princi-
pal problem of the delivery of treatment of sentenced persons suffering from drug
dependence is that it is delivered at psychiatric establishments which are not spe-
cialized in the treatment of dependents. The same applies to the specialized hospi-
tal with the Lovech Prison where, moreover, the drug-dependent persons are not
accommodated separately from the rest of the prisoners.

One major problem related to medical services to inmates who suffer from drug
dependence is the fact that, in practice, a very small part of them submits to spe-
cialized treatment during the service of their sentences. According to data of the
Chief Directorate Execution of Penalties, in 2009 53 prisoners were treated for
drug dependence at the Specialized Hospital for Active Treatment of Persons De-
prived of their Liberty within the Lovech Prison and another 30 inmates received
methadone therapy (out of a total of 1,038 drug-dependent prisoners according
to official statistics). By comparison in 2008, out of 1,542 drug dependant prison
inmates - 40 persons received treatment in the specialized psychiatric ward in
Lovech prison and 61 received methadone treatment'®. This ranks Bulgaria among

17. Prisoners suffering from drug dependence, in respect of whom the court has not ordered
compulsory treatment, may be transferred for treatment to the specialized hospital with the
Lovech Prison at their express request (Article 31 (2) of the OTPMSPDL).

18. 2010 National repot (2009 data) to the EMCDDA, National Focal Point on Drugs and Drug
Addictions, Sofia, 2011: p. 86.
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the Member States of the European Union with the lowest proportion of the prison
population receiving substitution treatment.

The problem with the shortage of specialized medical therapies is also confirmed
by sociological surveys among prisoners. In a survey conducted in 2006 - 2007,
the Bulgarian Helsinki Committee found that 28.3 per cent of the drug-dependent
prisoners surveyed reported that they had not received any specialized therapy in
prison, 5.2 per cent had seen a psychologist only once, 3.1 per cent had partici-
pated in a therapeutic group, 1.2 per cent had received a medical prescription for
other medicines, and just 0.4 per cent had participated in a methadone program.
Overall, a mere one-fifth of the respondents were pleased with the measures and
therapies in which they had participated®.

Unsatisfactory medical services to inmates who suffer from drug dependence are
due to the lack of a consistent state policy in respect of drug-dependent persons.
Specialized treatment, if at all available, is in practice the result of isolated initia-
tives on the part of the administration of individual prisons or of non-governmen-
tal organizations. The lack of a comprehensive policy addressing drug dependence
among prisoners is compounded by a shortage of financial and human resources.
Specialists adequately trained to work with drug-dependent persons are scarce at
prison facilities.

There are only a few harm reduction services, which are available in Bulgarian
prisons. Among these are voluntary counselling and testing for HIV, as well as
screening and testing for tuberculosis. According to Article 34 of the OTPMSPDL?
imprisoned persons, who abuse narcotic drugs, are subject to an HIV screening
test because they are among the groups facing a higher risk of HIV infection. HIV
tests, however, are conducted respecting the principles of voluntary compliance
and informed consent, which means that the inmates may be tested only if they
have given their advance consent after being informed, in a language which they
understand, of the essence, objectives and manner of conduct of the test. Intrave-
nous drug-using prisoners are furthermore subject to a microscopic and culture
test of sputum (Article 36 of the OTPMSPDL). VCT services for HIV, hepatitis and
tuberculosis at prisons are implemented as a part of the National Program ‘Pre-
vention and control of HIV/AIDS’ and National Program ‘Prevention and control

19. Drugs, Crimes and Punishments, Bulgarian Helsinki Committee, Sofia, 2007: p. 72 (available
in Bulgarian only).

20. Ordinance on the Terms and Procedure for Medical Services at the Places of Deprivation of
Liberty.
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of tuberculosis, which are funded by the Global fund to Fight AIDS, Tuberculosis
and Malaria.

Needle exchange programs are not allowed in Bulgarian prisons, as well as pro-
vision of bleach and disinfectants, though condom distribution is available. Some
non-governmental organisations like Initiative for Health Foundation in Sofia,
Mothers against Drugs Foundation in Plovdiv and Dose of Love Association in Bur-
gas in cooperation with the prison administrations organise and implement health
education courses. Administration in other detention places has also organised
and implemented short term health education trainings and CDEP reports that in
2009, 352 prisoners were involved in such programs?!.

The alternative to imprisonment in Bulgaria is the sentence to probation. Where a
drug-dependent person is sentenced to probation, the penal sanction may include,
as a probation measure, inclusion of the sentenced person in a special program
for drug-dependent persons. The Penal Code expressly provides, as a possible
probation measure, the inclusion of the sentenced person in a social intervention
program (Item 4 of Article 42a (2) of the PC), and the Law on Execution of Penal
Sanctions and Detention in Custody specifies that these programs may be devel-
opmental and correctional, and the correctional programs may target overcoming
dependencies (Article 217 (1) to (3) of the LEPSDC). Social intervention programs
are supposed to be organized and paid for by the regional probation service and
the law makes it possible to recruit non-governmental organizations and volun-
teers upon their elaboration and arrangement, as well as to resort to specialized
services of natural and legal persons for work with sentenced persons (Article 218
(1) to (3) of the LEPSDC). When the court has not assigned inclusion in a social
intervention program as a probation measure, the sentenced person may request
inclusion in such a program on his or her own initiative by submitting a declara-
tion in writing to the probation service (Article 251 (3) of the LEPSDC). Probation
services face a serious problem in the execution of the penal sanction of proba-
tion in respect of drug-dependent persons due to the lack of sufficient human and
financial resources for the elaboration and implementation of programs for drug
dependents. In practice, there are no organisations providing community based
treatment to drug dependant offenders serving probation sentences. Development
of such programs requires not only allocating the needed financial resources, but
also building capacity for such services in terms of development and establishment
of such programs and the training of specialised personnel.

21. 2010 National report (2009 data) to the EMCDDA, National Focal Point on Drugs and Drug
Addictions, Sofia, 2011: p. 88.
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Currently, there is no specific strategy for social reintegration of drug dependent
offenders. The social reintegration of the offenders is included among the activities
for meeting the objectives of the National Strategy for Crime Prevention (2012-
2020) and specifically - the activities under Objective 9, Prevention of individuals
and groups in risk of criminalization.

In 2004 and 2005 the National Employment Agency through its regional Bureaus
for Employment implemented Programs for re-socialization of individuals re-
leased from the penitentiary system. Similar national projects for re-socialization
were carried out by the National Employment Agency in collaboration with the
Chief Directorate Execution of Penalties in 2009 and in 2010. There are 2 NGOs
- Association for Re-Integration of Sentenced Prisoners, based in Sofia (www.ar-
spbg.org) and Crime Prevention Fund IGA, based in Pazardjik, which implement
projects for social reintegration and re-socialization of offenders following the ex-
ecution of their sentence. Yet, both of the organisations were not funded from the
national budget, but rather from external donors. There is no data available for re-
cidivism of the offenders sentenced for drug-related crimes

I1. Initiatives for drug law reform undertaken
by the government and/or the parliament in the last 10 years

The last major drug law reforms undertaken in Bulgaria in the last 10 years were re-
lated to the criminalization of the possession of drugs. In 2000 the penal code was
amended and new acts were criminalized such as producing, processing and distrib-
uting narcotic drugs, giving another person a narcotic drug or an analogue thereof
in quantities likely to cause death and death ensues, organizing, leading, financ-
ing and/or participating in a criminal group for cultivation of plants such as opium
poppy; cannabis plants, etc. New harsher penalties were also introduced in terms of
lengths and amounts of penal sanctions. Yet, along with this, new provisions were
introduced, which provided that if a person is dependent on narcotic drugs and the
quantity of drug found on him indicates that the said quantity is for personal use he
is not to be prosecuted??. The last became popular as decriminalization of the ‘single
dose’ and it was intended to decriminalise drug use itself and shift police pressure to
producers, traffickers and distributers of narcotic substance.

There were several controversial court cases, where the ‘single dose’ amendment
was used as an argument to release drug dealers apprehended with considerable

22. Penal Code, Paragraph 3 of Art 354a: Punishment shall not be imposed on a person depend-
ent on narcotic drugs or analogues thereof, provided the quantity such person acquires, stores,
keeps or carries, is such that reveals intention of personal use., repealed on 4th March 2004.
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amounts of narcotic substances upon the claim that the amount was intended
for personal use. This led to public discontent and eventually in the beginning of
2004 to re-criminalization of all drug related crimes. The amendment was passed
by parliament despite the criticisms of experts and civil society organizations, as
it kept the harsh sanctions introduced with the amendments of the Penal Code in
2000 and extended their applicability to the cases with possession of small quanti-
ties of narcotic substances. In this way the distinction between penal sanction for
distribution of drugs and the sanction for possession of drugs became one and the
same - imprisonment for up to ten years. The bill was adopted with the assumption
that it will bring down the producers and distributors of drugs, as well as curb the
levels of drug use in the country.

The negative results soon followed and the number of imprisonments for drug re-
lated offences tripled in just 3 years - from 525 at the end of 2003 up to 1,587 at the
end of 2006. An impact evaluation study carried out by Open Society Institute and
Initiative for Health Foundation in 2005 indicated even worse effects?’. Two years
after the introduction of the amendment, risky injecting practices and cases of
overdosing increased. In addition to that there was no reduction in drug use - the
number of new starters remained the same, but access to harm reduction services
worsened and use became more concealed. Access for drug treatment services also
remained inadequate, as the state did nothing to alleviate admission to methadone
programs or any other specialised treatment programs.

The growing concern of experts and civil society against the criminalisation of the
‘personal dose’ compelled the legislator to amend the Penal Code again and in 2006
the distinction between distribution and personal use was reintroduced. The new
amendment provided for a light penalty (maximum fine of BGN 1,000) in minor
cases. Yet, this provision did not decriminalise possession of drugs, but rather re-
laxed the sanctions for it. All other consequences arising from the penal sanction,
however, are retained, including the impact of sentencing on the conviction sta-
tus of the sentenced person. In the light that problem drug users (e.g. heroin ad-
dicts) are arrested more than one time for possession of narcotic substances, many
of them still end up in prison as the second time the court cannot apply the same
exemption for a minor case, but rather treats it as recidivism.

Apart from the long disputed criminalization of the possession of drugs, there
were also other important initiatives related to drug policy. The most important
among these are the following:

23. Heroin users in Bulgaria, one year after outlawing the dose for ‘personal use, Bezlov, T., Sofia
2005, Initiative for Health Foundation & Open Society Institute.
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« The development and adoption of the 2 National Drug Strategies, which
have set the main policy priorities in the field, as well as the needed organi-
sational and institutional framework for their implementation.

« The development and adoption of the National Programme for the De-
velopment of a System of Methadone Maintenance Programmes in the
Republic of Bulgaria for the period 2006-2008. As a consequence, in re-
cent years there has been an increase in the number of specialised medical
centres providing opioid substitution treatment. While in 2005 there were
only 5 OST programs in the country with a capacity for 770 patients, by
the end of 2011 31 OST programs had been established with a capacity for
5,196 patients.

« The establishment of the National Focal Point on Drugs and Drug Addic-
tions in 2003. The unit carries out informational, analytical and scientific
research, expert-consultative, and publishing activities and is the official
partner of the European Monitoring Centre for Drugs and Drug Addic-
tions (EMCDDA) on behalf of the Republic of Bulgaria, as well as a par-
ticipant in the European Network for Information in the field of drug ad-
dictions (REITOX). On the other hand, the expertise of NFP is rarely used
by the national institutions for development and shaping of the national
policies in the field or for introducing evidence based approaches.

« The amendment of the Narcotic Substances and Precursors Control Act
in 2011 as a response to the increased number of new synthetic drugs (so
called ‘Tegal highs) appearing on the market at high rate. The amendment
provides for more easy and speedy listing of the substances under the list
of controlled substances. The amendment contributed to preserving the
low prevalence of the use of such substances in the country.

« The amendment of the Narcotic Substances and Precursors Control Act in
2011, which introduced a new legal framework for the establishment and
functioning of harm reduction programs and psycho-social services in the
country. The amendment was developed as a result of a close collaboration
between the National Centre for Addictions and the service providers,
though it is still not fully implemented and its effects cannot be evaluated.

III. Standpoints of relevant stakeholders on drug law reform

The National Drug Addictions Centre, which is the body responsible for coordi-
nating and providing methodical guidance on prevention, treatment, reduction of
medical harms and rehabilitation of drug users and addicts, officially supports the
following drug policy reforms:
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1. Assuring adequate and sustainable financing of programs for prevention
and treatment of drug addictions through establishment of a National Fund
for prevention, treatment, rehabilitation and re-socialization of drug addicts,
which should accumulate 1% of collected excise taxes on tobacco and alco-
hol products as per Article 53 of the Bulgarian Healthcare Act. The initiative
for this drug policy reform was started by the largest patient organisation in
the country - Protection of Health Confederation as well as New Beginning
Community Foundation. The reform was also officially supported by the
Deputy Healthcare minister and the Parliamentary Healthcare Committee.
The Blue Coalition parliamentary group** also developed and submitted in
2011 abill for establishment of such a fund, which was supposed to accumu-
late all taxes and fees collected under the Narcotic Substances and Precursors
Control Act. The bill was rejected by the Bulgarian Parliament.

2. Amendment of the Bulgarian Penal Code and introduction of the enrol-
ment in drug treatment as an alternative measure to imprisonment for
offenders with drug addiction. The amendment should be accompanied
with measures for development of the organizational and human resourc-
es capacity in the country for the implementation of such measures.

3. Expanding of the geographical coverage and further development of the
harm reduction programs in the country.

4. Improving the control over the provision and the adherence to the quality
standards in prevention, treatment and psycho-social programs.

The Bulgarian Addictions Institute is an independent non-governmental organi-
zation carrying out research in the field of drugs and drug addictions. Their stand-
points for drug law reform are summarized below:

1. Decriminalization of the possession of drugs for personal use, based on
precise legal definitions and provisions, as well as careful monitoring of
the procedural and judicial practices.

2. Introduction of enrolment in drug treatment as an alternative measure
to imprisonment for offenders with drug addiction. The reform should
be accompanied with assurances of adequate financing, strengthening
the organizational capacity and the coordination between the institu-
tions involved.

24. Blue coalition is one of the small parliamentary groups in the 41 National Assembly of the Re-
public of Bulgaria, which is composed of MPs from several small Christian Democrats Parties.
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‘Promena movement’ association is a non-governmental and not-for-profit or-
ganization, which advocates for the rights of drug users in Bulgaria. They are advo-
cating for:

1. Decriminalization of the possession of drugs for personal use, provided
that the person is adult and the quantity carried is not bigger than a cer-
tain amount clearly specified in the law. They propose that the allowed
quantities should be defined accounting for the specifics of the patterns
for use of the different drug substances.

2. Decriminalization of the growing of Cannabis Sativa plant, provided that
the yield from it also indicates that it is intended for personal use.

3. Legalisation of the prescription of marijuana for medicinal purposes.

Initiative for Health Foundation is a non-governmental and not-for-profit organ-
ization, which is managing the first harm reduction program in Bulgaria. Recently
they have established a civil society platform - Policy Zone - involving 8 non-gov-
ernmental organizations, experts, journalists and activists, which are advocating
for a reform of the drug legislation in Bulgaria. Their official policy reform objec-
tives are in line with the ‘Count the Costs’ campaign of the International Drug Pol-
icy Consortium and are summarized in a public statement available at the Policy
Zone's website (http://www.policyzone.info):

1. Reclassification of the psychoactive substances listed in the Act for con-
trol of narcotic substances and precursors according to the best European
practices and the existing scientific evidence in order to differentiate the
levels of risk associated with the different substances

2. Decriminalization of the possession of drugs for personal use, provided
that the quantities are not bigger than a certain amount defined in the law
and differentiation of the penalties imposed according to the real risk to
public safety

3. Introduction of drug treatment and psycho-social rehabilitation as an in-
tegral part of the probation measures for drug dependant offenders and
turning these measures into practical alternatives to imprisonment

4. Establishment of a sustainable state financing mechanism for support of
the programs for prevention, treatment and psycho-social rehabilitation
for drug users.

5. Establishment of a quota for civil society organizations in the National
Drugs Council, which is the national coordinating body in the field of
drug policy.
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IV. Proposals and recommendations for further research
and advocacy work

One of the issues, which emerged within the conducted interviews with experts,
was the need for advocating about the development and establishment of super-
vised injection sites or the so called ‘drug injecting rooms. The arguments were
that there has been a steady trend in the increase of HIV cases among drug us-
ers in the last 5 years, which is coupled with the marginalisation of the injecting
drug users and low tolerance of t society towards the outdoor injecting sites in
the big cities.
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I. The current national drug strategy and drug legislation
in Croatia

1. National Strategy on Drugs

The National Drug Control Strategy in the Republic of Croatia is a basic legal doc-
ument adopted to formulate national drugs policy in Croatia for the period 2006-
2012.2 It has been used as a framework for shaping the Action Plan for the Suppres-
sion of Drugs Abuse on a three-year basis. The last Action Plan covered the period
2009-2012.2

On 21* February 2002 the Croatian Government established the Office for Com-
bating Narcotic Drug Abuse (OCDA). Together with the National Commission
for the Prevention of Drug Abuse, the OCDA coordinates implementation of the
above mentioned national strategy on drugs and action plan.* As an expert service,

1. Senior Professor’s Assistant, Department of Criminal Law, Faculty of Law, University of Rijeka,
Croatia.

2. National Drug Control Strategy in the Republic of Croatia, <http://www.uredzadroge.hr/up-
load/File/  English/Documents/National%20drug%20control%20strategy%20in%20the%20
Republic%200f%20Croatia%202006-2012.pdf> (visited Aug. 18,2012)

3. Action Plan for the Suppression of Drugs Abuse for the Period of 2009 -2012, <http://nijd.ure-
dzadroge.hr/ upload/File/English/Documents/Action_Plan_on_Combating Drugs_Abuse_
in_Croatia_2009_2012.pdf> (visited Aug. 18,2012)

4. Both National Commission for the Prevention of Drug Abuse and the OCDA are government
bodies. On the one hand, government involvement can be seen as a proof that the highest polit-
ical officials are determined to deal with drug abuse issues. However, on the other, government
coordination is insufficient when performing every day operative actions. Sakoman stresses
that designed coordination is not a real horizontal coordination which can only be achieved by
ateam-work of different professionals resolving practical problems from diverse subsystems to
suppress drug abuse. Moreover, government decision to implement incredibly high centralisa-
tion is problematic due to the fact that implementation of the national strategy and action plan
depends on skills and knowledge of persons working in only two government bodies. If OCDA
does not have a sufficient number of employees who are experts in the field of drug abuse, the
whole national system is in question no matter the financial resources and employees’ efforts,
energy and time. Sakoman, S, Pavisi¢, B., Cvjetko B.: Aktualna pitanja primjene Zakona o suz-
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the OCDA systematically monitors the drug situation in Croatia. Apart from mon-
itoring, the key tasks of this governmental body is to perform continuous coordi-
nation, through the existing coordination mechanisms, and to ensure efficient and
adequately balanced measures on two main levels, i.e. among the state government
bodies and between the state and local self-government bodies.

On the governmental level the OCDA works tightly with the following state bod-
ies: the Ministry of Health and Social Welfare, Ministry of Social Policy and Youth,
Ministry of Foreign and European Affairs, Ministry of Science, Education and
Sports, Ministry of Finance, Ministry of Defence, Ministry of the Interior, Minis-
try of Justice, Ministry of Labour and Pension System, Ministry of Entrepreneur-
ship and Crafts, Public Prosecutor’s Office of the Republic of Croatia, Croatian Na-
tional Institute of Public Health, Croatian Employment Service and other expert
and scientific institutions. On the county level and the level of local self-govern-
ing units, the OCDA coordinates implementation of strategic documents and le-
gal regulations to suppress drug abuse between: county commissions for narcotic
drugs abuse control, county government administration offices for social activities
(health, education, social care etc.), services for prevention and out-of-hospital
treatment of addiction within the county public health institutes, clinical hospital
centres for medical care for drug addicts, social welfare centres, regional offices of
the Croatian Employment Service, civil society organisations (nongovernmental
organisations, therapy communities), educational-pedagogical services, family
and religious institutions, Croatian Red Cross Centres, Public Prosecutor’s Office,
judiciary and police.

The OCDA policy is to approach drug abuse issues applying scientific, multidis-
ciplinary methods. In order to put this policy into practice, the OCDA has estab-
lished the National Drugs Information Unit (NDIU). As an important element of
the structure of the OCDA, its main role is to collect all available information about
drug issues from the relevant institutions, government bodies and civil society or-
ganizations. Collecting data is a necessary prerequisite which has to be fulfilled in
order to prepare an objective evaluation of drugs and the drug addiction situation
in Croatia as a basis for policy in this area. In addition to collecting, harmoniz-
ing and analysing data, the NDIU supervises and analyses the national scientific,
legal and political progress to combat drug abuse. Moreover, as the main partner
of the National Drugs Information System in the Republic of Croatia (NDIS), the
NDIU coordinates activities of all other partners and endeavours to strengthen
their partnership. Furthermore, this unit is primarily responsible for direct coop-

bijanju zlouporabe opojnih droga | Current Issues Regarding the Implementation of the Drug
Abuse Prevention Act, Faculty of Law University of Zagreb, Zagreb, 2002, pp. 275-276.
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eration with the EMCDDAS European Information Network on Drugs and Drug
Addiction (the Reitox network). To facilitate integration into the EMCDDAS new
system which collects data on best national practices, the NDIU has established
the Information and Documentation Centre to collect professional literature on
drugs and develop a database of relevant research and project documentation in
the field of drug demand reduction.

After the dissolution of the Socialist Federative Republic of Yugoslavia, the
Croatian Parliament recognised binding powers of certain international legal doc-
uments by a note of succession. Therefore, on 8t of October, 1991, Croatia became
aparty of the 1961 UN Single Convention on Narcotic Drugs as well as its 1972 Ge-
neva Protocol, the 1971 UN Convention on Psychotropic Substances and 1988 UN
Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances.”

According to the National Strategy, especially the 5.3 chapter on “Drug Demand
Reduction’, social aid services and NGOs play an important role in reducing drug
use to a minimum.® Numerous scientific studies have reached a conclusion that
the general presence of drugs is a global problem which can no longer be denied.”
Therefore, one of the most important prerogatives is to educate children and
youth, as well as the public in general, about drugs and their effects.® Moreover, if

5. Tripalo, D.: Kazneopravni aspekti zlouporabe droga / Criminal Legal Aspects of Drug Abuse,
Croatian Annual of Criminal Law and Practice, vol. 10, no. 2, 2003, p. 553.

6. The 1996 Croatian State Program and Strategy to Suppress Drug Abuse assigned important
tasks to social aid services and NGOs in preventing drug abuse and rehabilitating former ad-
dicts. Kovacevi¢-Cavlovi¢, J.: Protiv zlouporabe droge na nacionalnoj i medunarodnoj razini |
Against Drug Abuse on National and International Level, Official Gazette, Zagreb, 1996, pp.
105-107.

7. Kusevi¢, V.: Zlouporaba droga | Abuse of Drugs, Ministry of the Interior, Zagreb, 1990, p. 20;
Klari¢, D.: Suvremeni trendovi zlouporabe droga | Modern Trends in Drug Abuse, State In-
spectorate of the Republic of Croatia, Zagreb, 2000, p. 9; Tripalo, D.: Zlouporaba droga prema
novom Kaznenom zakonu | Drug Abuse according to the new Criminal Code, Novine u ka-
znenom zakonodavstvu | Novelties in Criminal Legislation, Supreme Court of the Republic of
Croatia, Zagreb, 2012, p. 27.

8. Previous research in other countries has shown that educational programs on drugs are highly
important especially within the drug prevention among youths who mostly have an ambivalent
attitude towards drugs or lack of knowledge about drug addiction. Consequently, educational
programs in Germany were considered to be fire fighting actions. Mellenthin, K.: Rauschgift-
Bekdmpfung und Drogentherapie / Suppression and Prevention of Drug Crimes, Selection of
Articles from Foreign Journals, no. 1, 1993, pp. 7-8.
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the quality of life is directly interrelated with drug demand,’ society has to organise
itself in a way that assures quality of life and healthy life styles. Demand reduction
programmes should be, first of all, related to and implemented within the educa-
tional system, family, health and social security systems on the local level. To suc-
cessfully carry on such programs, it is also necessary to establish cooperation with
local community institutions, addiction prevention centres, police and other par-
ticipants and subjects within the community. Furthermore, religious associations,
citizen associations and the media also play a part in the implementation of a drug
demand reduction programme.

Setting the above described objective, the National Strategy emphasizes that the
primary task of social aid services is to take preventive measures aimed at the high-
risk group of children (those who are from high-risk family surroundings or are
risky-behaving). The measures are undertaken in accordance with the legal regula-
tions relating to social security and family legal protection in the interest of chil-
dren. Furthermore, the Drug Abuse Prevention Act contains provisions according
to which local social security centres are primarily responsible for offering help to
an addict, a temporary narcotic drug user or to persons addicted to alcohol, or ex-
perimenting with drugs.’® Due to the fact that social security centres have a legal
obligation to provide drug rehabilitation programmes or the rehabilitation of other
addictions, according to the Criminal Procedural Code, the State Public Prosecu-
tor has the power to impose such a programme on a drug offender in the summary
proceedings after gaining the victim’s consent although there is a reasonable doubt
that the offender has committed an offence subject to public prosecution and pun-
ishable by a fine or imprisonment up to five years.!! In juvenile offenders’ cases, a
juvenile court judge can pronounce an educational measure to a minor or young
adult who committed a crime to attend a rehabilitation programme offered by a
social security centre and centres for prevention and addiction treatment if there
is enough evidence to conclude that such an educational measure could influence
the young offender’s behaviour.!?

9. Due to the fact that there is a strict relationship between quality of life and drug demand, there
is a need to include social measures in preventive programs targeting the drug abuse. Vejzovic,
N.: EU Phare medudrzavni program za borbu protiv droga /| EU Phare Multi-Country Pro-
gramme for Fight against Drugs, Journal of Criminal Justice Issues, vol. 1,no. 1, 1998, p. 172.

10. Art. 37 and 38 of the Drug Abuse Prevention Act, Official Gazette no. 107/2001, 87/2002,
164/2003, 141/2004, 40/2007, 149/2009, 84/2011.

11. Art. 522, para. 1, sec. 5 of the Criminal Procedural Code, Official Gazette no. 121/2011.

12. Art. 10, para. 10 of the Juvenile Courts Act, Official Gazette no. 84/2011. To find out more
about juvenile sanctions, see Kos, J.: IzvrSavanje maloljetnickih sankcija | Execution of Juvenile
Sanctions, Croatian Annual of Criminal Law and Practice, vol. 13, no.2, 2006, pp. 807-865.
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According to the National Strategy, the NGOs main role is to create services which
would help drug addicts, narcotic substance users and their families and to take
an active part in the addiction prevention field. It is of the utmost importance to
strengthen and preserve the partnership of civil society, state institutions and local
communities, respecting the principles of wholeness and balance. To accomplish
this goal, the National Strategy calls for solutions which would resolve the lack of
independence of NGOs and their excessive dependence on state budget funds.
On the other hand, previous researches and the present one has shown that NGO
members do not feel they have an officially recognised and active part in drug pre-
vention system. They are concerned about the bureaucracy of the administration
system and insecure funding provided by the government.'* According to the gov-
ernment sources, in the period 2006 - 2008 there were about 50 NGOs actively in-
volved in implementation of the National Strategy. In 2009 and 2010 their number
significantly increased. Ten new NGOs were working with drug abusers. One of
the reasons was access to funding through IPA projects, recognition of NGOs in
research and their more active participation in prevention and harm reduction
programs.'*

The National Drug Control Strategy in the Republic of Croatia was developed
according to the current international frame, UN conventions, instructions of
the Council of Europe and European Union, as well as other international agree-
ments and recommendations in different professional fields. A multidisciplinary,
integrated and balanced approach was applied while creating its strategies, prin-
ciples and goals with respect to drug supply and demand reduction. Consequent-
ly, at least on the normative level, there are no issues left uncovered or problems
undetected. While conducting the evaluation of the national strategy in 2011, the
Trimbos Institute reached a similar conclusion. According to the exploratory in-
terviews “The Drug Strategy is seen as a good, comprehensive and thorough policy
document”!> However, there are some practical issues which should be particu-
larly discussed in future. For example, in certain areas, the strategy has some weak
points (substitution therapy leaks into the black market, rehabilitation / reintegra-
tion programmes for drug users released from prison have limited results, harm
reduction programmes are not yet implemented country-wide). The relationship
between different coordination bodies (National Commission, OCDA and Coun-

13. Trautmann, E, Braam, R., Keizer, B., Lap, M.: Evaluation of the National Drug Strategy of the
Republic of Croatia (2006-2012), Trimbos Instituut, Utrecht, 2011, p. 41.

14. Trautmann, E, Braam, R,, Keizer, B., Lap, M., op. cit., p. 122.
15. Trautmann, E, Braam, R,, Keizer, B., Lap, M., op. cit., p. 19.
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ty Commissions) is unclear as well as their division of powers and responsibilities.'®
A certain problem is presented by the structural lack of communication from the
National Commission to the field. Human resources in treatment and prevention
services are insufficient and multidisciplinary work is limited. While conducting
treatment in prisons and the community, professionals insufficiently use guidance
documents. The evaluation of implemented programmes and interventions is in-
sufficient. Financial resources are scarce and existing budgets are unbalanced."”

2. National Substantive Criminal Law

The Criminal justice system in Croatia has been facing substantial changes. It is
in a transitional period due to the fact that 1997 Criminal Code currently in force
will be replaced by the 2011 Criminal Code on January 1%, 2013. Although new
criminal law concepts and theories have been applied and most of the offences re-
shaped and altered in line with the 2011 Code, certain basic legislative principles
were adopted without adaptation, as they were in previous criminal codes. In both
the 1997 and 2011 Codes crimes are divided and grouped in different Code Chap-
ters depending on the value protected by the norm. For example, the offence of
Abuse of Narcotic Drugs is regulated by the article 173 and is placed under Chapter
thirteen “Criminal Offences against Values Protected by International Law”.!® This
was a political decision which was purely made based on formal criteria, keeping
in mind the fact that Croatia is a party to certain international drug conventions
(see 1.3.)."° The 2011 Criminal Code does not support such reasoning. Now, drug
abuse is regulated under the Article 190 as the offence of Unauthorised Possession,
Manufacturing and Selling of Drugs and Substances Prohibited in Sport belong-

16. While discussing the newly introduced provisions of the Drug Abuse Prevention Act in
2001 which was seen as a normative tool for implementation of the national strategy, differ-
ent Croatian professionals working in the field of drug abuse had pointed at vague relation-
ship between the OCDA and National Commission. The Act was used to establish a massive
bureaucratic apparatus with numerous “general” and “coordinative’, but in fact, multiple and
overleaping functions. (Sakoman, S, Pavisi¢, B., Cvjetko B., op. cit., pp. 244-245.) Future legis-
lative amendments did not resolve these legislative imperfections.

17. Trautmann, E Braam, R, Keizer, B., Lap, M., op. cit., p. 20.

18. Art. 173 of the 1997 Criminal Code, Official Gazette no. 110/1997, 27/1998, 50/2000,
129/2000, 51/2001, 111/2003, 190/2003, 105/2004, 84/2005, 71/2006, 110/2007, 152/2008,
57/2011.

19. Baci¢, E, Pavlovi¢, S., Kazneno pravo - posebni dio / Criminal Law - A Special Part, Informator,
Zagreb, 2001,117.

104



COUNTRY REPORT CROATIA £ Drogenis

ing to the offences prescribed under Chapter Nineteen “Criminal Offences against
People’s Health”?

The offences do not differ only in their content and values protected in their dispo-
sitions. If the offence is considered to be a minor one, criminal proceedings are in-
stituted by a private charge (bodily injury, coercion, threat, insult, defamation, ex-
posure of personal or family details, reproach of a criminal offence, minor larceny
of a movable property, embezzlement, privileged fraud, privileged abuse of trust,
privileged poaching of fish, arbitrary securing of rights) or by the Public Prosecu-
tor’s Office following a motion (aggravated coercion, aggravated threat, violating
the privacy of correspondence and other pieces of mail, unauthorized recording
and eavesdropping, disclosure of professional secrets without authorization, unau-
thorized use of personal data, privileged larceny of a state movable property, em-
bezzlement of a state movable property, malicious mischief, misuse of insurance,
misuse of a check and a credit card, violation of another person’s rights, criminal
offences against property belonging to offender’s close family member, transmis-
sion of venereal diseases, preference of creditors, aggravated arbitrary securing
of rights,).”! The same procedural distinction is maintained in the 2011 Criminal
Code.

In Croatian criminal legislation there is no distinction between misdemeanours
and felonies.

According to the 1997 Criminal Code still in force there are different types of sanc-
tions. Perpetrators of criminal offences can be punished by 1) fine or 2) imprison-
ment.”” In cases determined by the law the criminal court may pronounce non-
custodial measures, i.e. 1) admonition and 2) suspended sentence.?® If there is a
need to eliminate the conditions which enable or encourage the perpetration of
another criminal offence, the court may sentence a perpetrator to a security meas-
ure.** Security measures are: 1) compulsory psychiatric treatment, 2) compulsory

20. Art. 190 of the 2011 Criminal Code, Official Gazette no. 125/2011.
21. Art. 8 of the 1997 Criminal Code.

22. Art.49, para. 1 of the 1997 Criminal Code.

23. Art. 64 of the 1997 Criminal Code.

24. Susi¢, E,, Plese, S.: Aktualni problemi primjene i provodenja sigurnosne mjere obveznog psihi-
jatrijskog lijecenja | Current problems Related to the Application and Enforcement of the Se-
curity Measure of Compulsory Psychiatric Treatment, Croatian Annual of Criminal Law and
Practice, vol. 13, no. 2, 2006, p. 917. (pp. 915-932.)
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treatment of addiction, 3) prohibition from engaging in a profession, activity or
duty, 4) prohibition from driving a vehicle, 5) expulsion of aliens and 6) forfeiture.”

On 1% of January 2013, a third type of punishment will be introduced in the Croatian
criminal system, long-term imprisonment.® Except for suspended sentences, the
new 2011 Criminal Code also prescribes a partially suspended sentence.” Admo-
nition, as a non-custodial sentence, is no longer prescribed by the Criminal Code.
Certain amendments are introduced with respect to security measures. Due to the
fact that the Law on Aliens contains specific provisions on the expulsion of aliens,
the Criminal Code no longer regulates the expulsion of aliens as a security measure.
Having in mind that security measures are by their nature facultative, which is not
the quality of forfeiture, forfeiture is now regulated as a special measure together with
confiscation of pecuniary gain acquired by a criminal offense.” Five new types of
security measures are introduced: 1) compulsory psychosocial treatment, 2) prohi-
bition from approaching the victim, other person or persons or from entering the
vicinity of certain places (restraining order), 3) removal from common household,
4) prohibition from having access to the Internet and 5) supervision after completely
serving the prison sentence.?’ The last mentioned security measure found its place
within the criminal sanctions system as a response to obligations imposed by the Eu-
ropean Court for Human Rights in Croatia in the Tomasic case.*

Offenders serve custodial sentences according to the provisions of the Law on the
Execution of Prison Sentence which was enacted in 1999 and subjected to numer-
ous amendments.*!

25. Art.73 and 74 of the 1997 Criminal Code.

26. Art. 40, para. 1 of the 2011 Criminal Code.; The Article 24 of the 2011 Criminal Code re-
strains the principle of culpability stating that a mentally disabled person cannot be punished,
however a security measure of prohibition from engaging in a profession, activity or duty,
prohibition from driving a vehicle, prohibition from approaching the victim, other person or
persons or from entering the vicinity of certain places (restraining order), removal from com-
mon household and prohibition from having access to the Internet can be issued upon him.

27. Art.57 of the 2011 Criminal Code.
28. Art.79 of the 2011 Criminal Code.
29. Art. 65 of the 2011 Criminal Code.

30. Branko Toma i¢ and Others v. Croatia, ECHR final judgment on 15% of April, 2009, Appli-
cation no. 46598/06, <http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-90625>
(visited Aug. 28,2012)

31. The 1999 Law on the Execution of Prison Sentence, Official Gazette no. 128/1999, 55/2000,
59/2000, 129/2000, 59/2001, 67/2001, 11/2002, 190/2003, 76/2007, 27/2008, 83/2009, 18/2011,
48/2011,125/2011.
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Croatian criminal justice system does not recognise a classic institute of probation
as it exists in common law systems. Instead of probation, a suspended sentence can
be issued like in most European countries. It is a criminal sanction which consists
of the pronounced punishment and the term within which such a punishment
shall not be executed under the conditions prescribed by the Criminal Code.*
There are two sets of conditions. First of all, objective criteria have to be fulfilled in
the particular case. 1) The perpetrator has to be pronounced guilty for committing
the criminal offence for which the Criminal Code prescribes the imprisonment of
up to five years, exceptionally of up to ten years if the provisions of mitigation of
punishment have been applied. In addition, the punishment pronounced has to be
imprisonment not exceeding two years or a fine, either for a single offense or for
concurrently adjudicated offenses. The period of probation for a suspended sen-
tence cannot be shorter than one or longer than five years and such time is assessed
in full years only. 2) Furthermore, the court has to determine that, even without
the execution of the punishment, the realisation of the purpose of punishment can
be executed, particularly taking into account the relationship of the perpetrator
towards the injured person and the compensation for the damage caused by the
criminal offence.*® A suspended sentence is revoked and pronounced punishment
ordered to be executed by the court if the offender, within the period of probation,
commits one or more criminal offences for which the court has imposed impris-
onment of two years or a more serious punishment. A revocation is elective if the
court has imposed a less serious punishment. Regardless of the reasons for revoca-
tion, a suspended sentence may not be revoked until one year has expired within
the probation period.** According to the 1997 Criminal Code, the court may order
one or more obligations together with imposing a suspended sentence (compen-
sation for damages, restitution of the gain acquired by the offense, fulfillment of
other statutory obligations concerning the perpetration of the offense).

When in a particular case conditions to impose a suspended sentence are met but
the circumstances in which the perpetrator lives and his personality suggest that
he needs assistance, protection or supervision in order to fulfil the obligation not
to commit a criminal offence during the probation period, the court may impose a

32. A detailed analysis of suspended sentence is given in Cvitanovi¢, L., Glavi¢, L: Prvi pogled na
uvjetnu osudu u novom Kaznenom zakonu | A Preliminary View of the Suspended Sentence
in the New Criminal Code, Croatian Annual of Criminal Law and Practice, vol. 18,no.2,2011,
pp- 755-778.

33. Art. 67 of the 1997 Criminal Code.
34, Art. 69 of the 1997 Criminal Code.
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suspended sentence with supervision.*® As in cases of classic suspended sen-
tence, the perpetrator is found guilty, punishment pronounced and the probation
period determined, however, the perpetrator is supervised for the whole period of
probation, or shorter if there is no longer need for assistance, protection or super-
vision, by experts of a government body for the execution of criminal sanctions.
Besides the above mentioned obligations accompanying the classic suspended
sentence, the court may order the perpetrator to fulfil one or more obligations dur-
ing the period of probation:

1) to undertake vocational training for a certain profession which he chooses with
the professional assistance of a probation officer,

2) to accept the employment which corresponds to his professional qualifications,
skills and actual abilities to perform the working tasks suggested or offered to him
by a probation officer,

3) to dispose of his income in accordance with the needs of persons he has an obli-
gation to provide for under law and in accordance with advice offered by a proba-
tion officer,

4) to undergo medical treatment necessary to eliminate physical or mental disor-
ders which may induce the perpetration of a new criminal offence,

5) to undergo treatment for addiction to alcohol or to narcotic drugs in a health
institution or therapeutic community,

6) to participate in psychosocial therapy in specialized institutions established by
competent governmental bodies to eliminate aggressive behaviour,

7) to avoid visiting certain places, bars and events which could offer an opportunity
and motive to commit a new criminal offense,

8) to regularly keep in touch with the probation officer so as to be able to report
on the circumstances which could induce the perpetration of another criminal of-
fense.

With the new 2011 Criminal Code provisions governing the suspended sen-
tence have been significantly amended. Due to the fact that Croatian criminal
courts have dominantly pronounced suspended sentences in their practice
(around 70% of all sentences) and neglected other sentences, creating the “mild

35. Grozdani¢, V., Skori¢, M.: Uvod u kazneno pravo / Introduction to Criminal Law, Organizator,
Zagreb, 2009, pp. 197-198.
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punishing policy’;*® the legislator changed objective conditions for application

of suspended sentences. According to the new provisions, a suspended sentence
may be applied only in cases in which the court pronounces imprisonment not
exceeding one year or a fine no matter the length of sanction prescribed by the
Criminal Code for the offense committed. The probation period has the same
duration, however, now the court has the power to shorten it or prolong it dur-
ing the execution of suspended sentence under the conditions prescribed by the
special law.*

The Code does not contain separate provisions on suspended sentence with super-
vision due to the fact that supervision is treated as a separate sentencing meas-
ure which could be imposed together with suspended sentence, replacement of
imprisonment with community service and conditional release upon the courts
assessment that a perpetrator needs the help, guidance and assistance of a proba-
tion officer in order not to commit criminal offenses in future and to be more eas-
ily included in society.*® On the other hand, under the Article 57, a special type of
suspended sentence is introduced in the Croatian sentencing system, the partially
suspended sentence. According to this provision, the court may apply a partially
suspended sentence to the offender who was sentenced to a fine or imprisonment
for more than one year and less than three years if a conclusion has been reached
that there is a high probability that the offender is not going to commit criminal of-
fenses in the future even without execution of the whole punishment.*

The Criminal Code still in force opens the possibility of converting a fine into work
in the public interest (community service). According to the Article 52, paragraph
1, if the attempt to collect the fine by the tax authorities was unsuccessful, the court
shall bring a decision to substitute the fine with community service in such a way
that the offender’s one daily income is substituted with one day of community serv-

36. Similarly, German criminal courts have expressed a great reliance on suspended sentence as a
sanction to reduce criminality. Between 1976 and 1996, the number of suspended sentences
nearly doubled. Statistics show that overall numbers of suspended sentences increased from
about 59,000 to more than 84,000. Nestler, C.: Sentencing in Germany, Buffalo Criminal Law
Review, vol. 7,2003, pp. 123-124.

37. Art.56 of the 2011 Criminal Code.
38. Art. 64 of the 2011 Criminal Code.
39. Art.57 of the 2011 Criminal Code.
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ice.** The maximum duration of working days may not exceed 60 days.*' Moreo-
ver, when the court assesses and imposes imprisonment for the duration of up to
six months, it may at the same time decide that such punishment, with the consent
of the offender, be replaced with community service.** In practice, this provision
was problematic because it was not clear when the court has to ask for the convicts
permission, after or before pronouncing the verdict and decision on sanction. On
the other hand, the Code offers precise guidance what has to be taken into consid-
eration when evaluating the possibility of imposing community service. The deci-
sion to replace imprisonment with community service has to be based upon the
assessment that, considering all the circumstances determining the type and range
of the sanction, the execution of imprisonment would not be necessary to real-
ize the purpose of punishment, and (at the same time) a non-custodial measure
would not be sufficient to accomplish the general purpose of criminal sanctions.
Community service is determined for a duration proportional to the imposed im-
prisonment, however, from a minimum of 10 to a maximum of 60 working days.
It has to be performed within a period which is neither shorter than 1 month nor
longer than 1 year.®®

The 2011 Criminal Code has retained the possibility of substituting a fine of up to
360 daily incomes with community service. However, with a clear division in sep-
arate paragraphs, the legislator has stressed that the court firstly has to try to col-
lect it through the tax authorities within 3 months, and only after that is the court
authorised to substitute it with work in the public interest, previously obtaining the
offender’s consent. In case the offender does not give his consent to community

40. In Croatia, the fine is not determined by fixed amounts but by daily income of the person
against whom it is imposed. Firstly, the court decides upon number of daily incomes which
cannot be lower than 10 daily incomes or higher than the sum of 300 daily incomes. Excep-
tion is made in cases in which a criminal offence was committed for personal gain when the
maximum fine may amount to 500 daily incomes. In the second phase of its assessment, the
court determines the amount of money the convict gains in a day. The fine is calculated by
multiplying the number of daily incomes with the monetary value of one daily income. (For a
detailed analysis of a fine, see Grozdani¢, V.: Sistem sankcija u nacrtu Novog hrvatskog Kazne-
nog zakonika / The System of Penal Sanctions in the Croatian Draft Penal Code, Croatian An-
nual of Criminal Law and Practice, vol. 1, no. 1, 1994, pp. 49-62.) Recently enacted Criminal
Code embraces the daily income nature of the fine, however, according to the new provisions,
the lower amount of daily incomes is set on 30 daily incomes and the maximum amount on
360 daily incomes.

41. Art.52,para. 1 of the 1997 Criminal Code.
42. Art. 54, para. 1 of the 1997 Criminal Code.
43. Art. 54, para.2 and 3 of the 1997 Criminal Code.
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service, or fails to fulfil it, only then will the court issue the order to substitute a
fine with imprisonment. Such development of events was necessary because, ac-
cording to the legislator’s opinion, the previous provisions on substituting the fine
were against the function of the fine as a substitute for imprisonment.* There is no
sense in pronouncing a fine while trying to avoid putting offenders in prisons if it
would eventually be substituted with imprisonment. The main purpose of the fine
as a sanction is to reduce the prison population. This can be clearly seen form the
Article 45 according to which short prison sentences have to be pronounced as an
exception. The imprisonment up to 6 months can be imposed upon the offender
only if it can be expected that a fine will not be paid or community service not ful-
filled or if the purpose of punishment will not be realised by a fine, community
service or suspended sentence.* With the same aim the legislator has amended
certain conditions regarding the substitution of imprisonment with community
service. Starting from 1% January, 2013, the court may issue an order to fulfil com-
munity service instead of one year of imprisonment.*® According to new provi-
sions, the offender gives his consent for community service to a probation officer
in charge who after that determines the period in which the service has to be ful-
filled. In that way community service has become an institute with a dual nature,
being part of the criminal justice system as well as of the probation system. An-
other novelty is the proportion of community service working hours and amount
of the fine and days spent in prison. According to the law, one daily income is sub-
stituted with 4 working hours as well as one day of imprisonment.*’

Conditional release has been regulated with the same precision as the institute of
community service in Criminal Codes, the one still in force and the one replacing
it in less than 5 months.* According to the present legal regulation a person sen-
tenced to imprisonment may be released from the institution after having served
at least one-half of the term, or exceptionally, after having served one-third of the
term to which he had been sentenced, under the conditions determined in the Law

44. Bill on Amendments of the 2011 Criminal Code, Government of the Republic of Croatia, Za-
greb, 2011, p. 4.

45. Art. 45, para. 1 of the 2011 Criminal Code.
46. Art.55,para. 1 of the 2011 Criminal Code.
47. Art.55,para. 2 and 5 of the 2011 Criminal Code.

48. Criminal justice statistics show that the institute of conditional release is used as an important
tool to diminish overcrowding of prisons in Croatia. However, in Belgium, due to automatic
provisional releases of inmates serving prison sentences, judges have imposed longer prison
sentences to ensure that convicts would be imprisoned for the period they deserved. Snacken,
S.: Penal Policy and Practice in Belgium, Crime and Justice, 2007, vol. 36, pp. 162-163.
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on the Execution of Prison Sentence. In case the person is serving a long-term im-
prisonment (imprisonment with duration of 20 to 40 years) he may be released
after two-thirds of his sentence has expired, or exceptionally, one-half of it. The
court must revoke the conditional release if the convict, while on conditional re-
lease, commits one or more criminal offences for which he is sentenced to impris-
onment for 6 months.*’

The above described basic provisions governing the institute of conditional release
have been amended by the last legislative interventions. First of all, the Code speci-
fies that the criminal court is authorised to make a decision on conditional release.
Moreover, there is no longer a distinction between terms which have to be served
in prison by prisoners getting conditional release depending on the type of impris-
onment. Everyone is entitled to submit a request for conditional release after serv-
ing the one-half of the term, but no less than 3 months. The court may grant release
if it can be reasonably expected that the convict will not commit another criminal
offense and if the convict gives his consent to be released earlier. The court will de-
cide upon the request after carefully taking into consideration the convicts per-
sonality, his previous life and offending, whether other criminal proceedings are
instigated against him, his relation towards the victim and committed offense, his
behaviour while being in prison, his success while taking part in programs in pris-
on, whether there was a change in his behaviour after he committed the offense
or it is to be expected that such changes will occur while applying the measures
of supervision during the conditional release, life circumstances and the convicts
readiness to start living freely out of prison. With the first day of conditional re-
lease starts a period of supervision which will expire on the last day of the term
supposedly served in prison.*® The conditionally released convict may receive an
order to fulfil one or more special obligations or to be supervised by a probation of-
ficer. The Article 62 prescribes different types of special obligations. Except for the
list existing in the 1997 Criminal Code, the new Code contains new provisions on
the following obligations:

1) to compensate for the damage caused by the criminal offence,

2) to transfer a certain amount of money to public institutions, humanitarian or
charitable organisations, that is to the fund for compensation of victims of crimi-

49. Art. 55 of the 1997 Criminal Code.

50. The new Criminal Code provisions on conditional release are enacted with the aim ofdimi-
nishing, as much as possible, differences between the conditional release and the suspended
sentence.
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nal offenses if this is appropriate with respect to the criminal offense committed
and the offender’s personality,

3) prohibition from approaching the victim or some other person (restraining
order),

4) removal from the household if the offender committed the offense of family
violence,

5) prohibition from socialising with a specific person or a group of persons who
could influence him to commit another criminal offense or to offer them employ-
ment, teaching lessons or accommodation,

6) prohibition from stalking the victim or some other person,
7) prohibition from leaving home at specific time during the day,

8) prohibition from bearing, possessing or trusting arms or objects to another per-
son which could influence him to offend again,

7) to fulfil the obligation to provide for persons or other obligations prescribed by
the law for a specific criminal offense and

8) other obligations which are appropriate with respect to the committed offense.

Except for the fact that obligations are seen as a good method to reduce the risk of a
prisoner’s reoffending, it was possible to broaden the list of obligations due to their
common characteristics with suspended sentence.>

3. National Drug Laws and Institutions

The Drug Abuse Prevention Act is a primary legal source which regulates the culti-
vation, production and trade of drugs in the Republic of Croatia. The Act has spe-
cial provisions governing the:

1) conditions for cultivation of plants from which drugs can be extracted as well as
conditions for manufacturing, possession and trade of drugs and substances which
could be used to manufacture drugs,

2) supervision of the above enumerated actions,

3) measures to suppress drug abuse,

51. Turkovi¢, K.: Okviri reforme sustava kaznenopravnih sankcija u Republici Hrvatskoj | The
Framework of Reform of the Criminal Sanctions System in the Republic of Croatia, Croatian
Annual of Criminal Law and Practice, vol. 16, no. 2, 2009, p. 817.
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4) drug prevention system and system created to help addicts and temporary nar-
cotic drug users.>

According to the Article 3, paragraph 1, drugs may be cultivated, produced and
traded only for alimentary, veterinary, scientific, research and educational pur-
poses. Depending on what kind of plants are going to be cultivated, the authori-
sation for cultivation is issued by the Minister of Health or Minister of Agricul-
ture. To produce drugs it is necessary to obtain a permit from the Minister of
Health. The Minister of Health is also authorised to issue permits to scientific
institutions for cultivation and production of drugs for scientific and research
purposes. If the authorisation or permit has not been obtained or any other con-
dition for cultivation, production and trade of drugs prescribed by the law has
not been met in an individual case, the cultivator, producer or trader commits a
criminal offence under the Article 173 of the 1997 Criminal Code, the Abuse of
Narcotic Drugs.>

When a person uses drugs, the mere action as such is not penalised.>* However,
according to the 1997 Criminal Code a possession of drugs is considered to be a
criminal offense. The Article 173, paragraph 1 stipulates that:

“Whoever, without authorization, possesses substances or preparations which are
by regulation proclaimed to be narcotic drugs shall be punished by a fine or by
imprisonment not exceeding one year”>> The mere possession of drugs as well as
substances prohibited in sports is also a criminal offence according to the Crimi-
nal Code yet to come into force. Possessing drugs regardless of their quantity but
without intention to sell drugs or put them into circulation became criminalised
by 1996 Amendments of the Basic Criminal Code of the Republic of Croatia.*®
Such a legislative decision has raised numerous issues. Scientific community as
well as criminal law practitioners have pointed out that criminalisation of drug
possession is a political decision. If the legislator has decided to keep the position

52. Art.1; Art. 3 para. 1 and 4, Art. 8 -33 of the 2001 Drug Abuse Prevention Act.

53. Art. 173 of the 1997 Criminal Code.

54. Cvjetko, B.: Kazneno zakonodavstvo i kaznenopravna reakcija na kazneno djelo zloupo-
rabe opojnih droga u Republici Hrvatskoj / Criminal Legislation and Criminal Legal Re-
action on Criminal Offence of the Abuse of Narcotic Drugs in the Republic of Croatia,
Croatian Annual of Criminal Law and Practice, vol. 10, no. 2, 2003, p. 913; Pavisi¢, P,

Grozdani¢, V., Vei¢, P, Komentar Kaznenog zakona /| Commentary on Criminal Law, Of-
ficial Gazette, Zagreb, 2007, p. 464.

55. Art. 173, para. 1 of the 1997 Criminal Code.

56. Art. 196, para. 1 of the Basic Criminal Code of the Republic of Croatia, Official Gazette no.
31/1993,35/1993,108/1995, 16)1996, 28/1996.
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criminalised when enacting the 2011 Criminal Code, it means that there were no
reasons for a contrary decision.”” On the one hand it cannot be denied that police
and public prosecutors have a better chance of getting information from drug pos-
sessors about drug dealers if the possession is considered to be a criminal offence.
However, if we look at criminal justice statistics, the decision in question is highly
problematic. Croatian criminal courts “suffer” from criminal cases overload and
the fact that they predominantly have to resolve cases in which oftenders are pros-
ecuted under the Article 173, paragraph 1 gives no support for criminalisation of
drug possession.

Table 1
Number of cases prosecuted for the abuse of narcotic drugs in Croatia
in the period in which the 1997 Criminal Code has been in force®®

Art. 1731199811999 (2000|2001 (2002|2003 {2004 [ 2005|2006 | 2007|2008 { 2009|2010 {2011
of the
1997 CC,

Para. 1. | 784 [1299(1462(1662|2318|2686(3122(2662(2872(2599(2313|1869|1383|1545| 28576
(posses-
sion of

drugs)

Para.2. | 166 | 224 | 283 | 254 | 413 | 483 | 515 | 576 | 695 | 799 | 697 | 732 | 709 | 653 | 7199

Para.3.| 24 | 29 | 57 | 21 | 22 | 36 | 23| 37 | 51 | 54 | 49 | 28 |101| 96 | 628

Para.4.| 6 9 (10| 7 7 |10 |24 |17 |24 |13 |26 |18 | 7 | 17 195

Para.5.| 37 | 92 | 107 | 101 | 131 | 184 | 184 | 144 | 180 | 186 | 147 | 188 | 149 | 110 | 1940

Para.6.| 24 | 32 | 22 | 62 | 66 | 66 | 72 | 60 | 68 | 66 | 64 | 45 | 45 | 51 743

2 39281

57. Tripalo, D., Drug Abuse according to the new Criminal Code, op. cit., p. 36.
58. Tripalo, D., Drug Abuse according to the new Criminal Code, op. cit., p. 32.
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Graph 1
Proportion of different forms of narcotic drug abuse offense
in Croatia in the period of 1998-2011
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Furthermore, the European Court for Human Rights Practice gave a clear warn-
ing to Croatia that criminalisation policy when possession of drugs is in question
presents a violation of the European Convention of Human Rights and Fundamen-
tal Freedoms with respect to the ne bis in idem principle.” In the Croatian legal sys-
tem the principle is recognised as one of the basic constitutional rights, however,
certain legislative lapses do exist. Drug possession is at the same time a criminal
offence (Art. 173, para. 1 of the 1997 Criminal Code) and a misdemeanour (Art.
54, para 1. of the Drug Abuse Prevention Act). Consequently, if the possessor is
firstly pronounced guilty for possessing drugs in front of the misdemeanour court
and then in front of the criminal court, he is condemned twice for the same ac-
tions. A double incrimination is contrary to the ne bis in idem principle. Having
this in mind and with the aim of securing legal security and avoiding difterent in-
terpretations of the laws, the working group of the Ministry of Justice has drawn
up a proposal to amend the Article 190 of the 2011 Criminal Code decriminalis-
ing the possession of drugs. If the legislator accepts the proposal, drug possession
will still be penalised, but as a misdemeanour, not a criminal offense. This would
significantly reduce the “drug addicts’ crime” of abusing drugs for personal use.*
The proposed amendment follows recent European policy. For example, possess-

59. Maresti v. Croatia, ECHR final judgment on 25" of September, 2009, Application no.
55759/07,  <http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-90625>  (visited
Aug. 28, 2012); Tomasovi¢ v. Croatia, ECHR final judgment on 18% of January, 2011, Appli-
cation no. 53785/09, <http://hudoc.echr.coe.int/ sites/eng/pages/search.aspx?i=001-107047>
(visited Aug. 28,2012);

60. Cvjetko, B., Criminal Legislation and Criminal Legal Reaction on Criminal Offence of the
Abuse of Narcotic Drugs in the Republic of Croatia, op. cit., p. 917.
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ing drugs for personal use is not a criminal offense in Spain, Portugal, Italy, Lux-
emburg, Belgium and Slovenia.®’ In modern criminal law there is a trend not to
punish persons for their “lifestyle” i.e. alcohol abuse, vagabonding or prostitution.
If there is a need to sanction such actions, misdemeanours are considered a suita-
ble means to express social disapproval. In such cases criminal liability is too harsh
and disproportionate a reaction. Moreover, recent statistics from the Public Pros-
ecutor’s Office show that in numerous drug possession cases public prosecutors
did not instigate criminal proceedings according to the principle of opportunity.
Moreover, court statistics give solid proof that it was not a rare occasion in court
practice that a criminal court judge rendered a judgement of acquittal because the
offender’s actions of possessing drugs were assessed as an insignificant offense. In
the last three years public prosecutors dismissed crime reports applying to the in-
stitute of insignificant offense or principle of opportunity in 43,9% cases of report-
ing the drug possession under the condition that the reported person had offended
for the first time and had possessed a small quantity of drugs.®*

The offender’s addiction could influence the sentence in different ways. When de-
termining a type and range of punishment, the court has a legal obligation to take
into consideration all the circumstances which result in a less or more serious pun-
ishment for the perpetrator of a criminal offense. The court has to assess in par-
ticular the degree of culpability, motives for committing the criminal offense, the
degree of peril or injury to the protected good, the circumstances under which the
criminal offense was committed, the conditions in which the perpetrator had lived
prior to committing the criminal offense and his abidance by the laws, the circum-
stances he lives in and his conduct after the perpetration of the criminal offense,
particularly his relation towards the injured person and his efforts to compensate
for the damage caused by the criminal offense, as well as the totality of social and
personal grounds which contributed to the perpetration of the criminal offense.*®
Drug addiction is a strong personal circumstance which, depending on other sub-
jective circumstances of the case, could be treated as an aggravating as well as a
mitigating circumstance.

61. To find out more about the non-punitive strategy to address drug problems in Portugal, see
Woods, ], B.: A Decade after Drug Decriminalization: What Can the United States Learn
from the Portuguese Model?, University of the District of Columbia Law Review, vol. 15, p.
1-31.

62. Bill on Amendments of the 2011 Criminal Code, op. cit., p. 4.
63. Art. 56 of the 1997 Criminal Code.
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Furthermore, in most cases, drug addiction affects the degree of the offender’s cul-
pability.** If, at the time of the perpetration of an illegal act, the accused completely
lacks capacity to understand the significance of his conduct or to control his will
due to his addiction, he is a mentally incapable person, and therefore, he cannot be
pronounced guilty and no criminal sanction imposed on him.% If tempore criminis
the offender has problems in understanding the significance of his conduct or to
control his will due to his addiction, the court will rule that he is of diminished
mental capacity and may use this fact as a reason to mitigate the offender’s punish-
ment.®® On the other hand, when a perpetrator commits a criminal offense under
the decisive influence of addiction to narcotic drugs, if there is a danger that due
to such an addiction he will repeat the offence, the court may order the security
measure of the compulsory treatment for addiction.”” Under the circumstances
determined by the law, the court also has the opportunity to order a special obliga-
tion to undergo treatment for addiction to alcohol or to narcotic drugs in a health
institution or therapeutic community (see 2.3).

Provisions of the Criminal Procedural Code also provide for a special legal effect
to the offender’s drug addiction. According to the Article 521, the public prose-
cutor is authorised to dismiss a criminal report or to desist from prosecution for
criminal offenses punishable by a fine or imprisonment up to five years referring to
the principle of opportunity. The public prosecutor may issue the same decision if
the offender undertakes the obligation to undergo treatment for addiction to nar-
cotic drugs if there is a reasonable belief that he committed the offense punishable
by a fine or imprisonment up to five years subject to public prosecution and if the
victim or injured person consented to such a decision.®® The main purpose of this
institute is to reduce criminal prosecution of temporary narcotic drug users and

64. Mitrovi¢, G., Krivicna odgovornost zavisnika od droga / Criminal Responsibility of Drug Ad-
dicts, a transcript of the article available at the Library of Faculty of Law, University of Rijeka.

65. Art.40 of the 1997 Criminal Code.

66. Art. 42 of the 1997 Criminal Code; According to the Article 26 of the 2011 Criminal Code, it
would be possible to mitigate the punishment only if the offender was of substantively dimin-
ished mental capacity.

67. Art.76, para. 1 of the 1997 Criminal Code; Starting from 1% January, 2013, it will no longer be
possible to order the compulsory treatment for addiction if danger exists that the addiction
will cause the offender to simply reoffend. According to the Article 69, paragraph 1, the dan-
ger is defined more precisely because the addiction has to be assessed as a trigger of not any,
but of a heavier criminal offense.

68. Art.521and 522 of the 2011 Criminal Procedural Code.
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drug addicts according to the principle of “helping instead of punishing” It is a tool
for the de-penalisation of the offense of abuse of narcotic drugs.®

The principle of opportunity is also regulated by the Juvenile Courts Act. The pub-
lic prosecutor may decide not to prosecute a juvenile or young oftender for the
criminal offense punishable by a fine or imprisonment up to five years if he thinks
that prosecution will be without purpose having in mind the nature of the offense
and circumstance under which the offense was committed, the offender’s previous
life and personal characteristics. The prosecutor may condition his decision by the
juvenile’s readiness to undergo drug addiction treatment, previously obtaining the
consent of juvenile’s legal guardian.”

The misdemeanour court has a mandatory obligation to order a security measure
of compulsory treatment of addiction for 3 months up to 1 year to the offender
who is a drug addict or a temporary narcotic drug user and who committed one or
more misdemeanours prescribed by the Drug Abuse Prevention Act.”!

As it was stated before, the Criminal Code does not contain a specific provision
which would allow criminal courts to assess the offender’s drug addiction as on-
ly a mitigating or aggravating circumstance. If existing, such provisions would be
against the principle of imposing personal sanctions on perpetrators. There are
numerous criminal cases and numerous offenders whose personal circumstances
affected their decision to offend, and consequently, there could be no unanimous
rule how to treat the drug addiction with respect to offenses indirectly associated
with “cravings to use”. Court practice supports this conclusion. In criminal court
archives it is possible to find court’s rulings in which the offender’s addiction was
treated as a mitigating circumstance as well as a circumstance which caused more
punishment.

Criminal legal provisions on drug abuse are not constructed in the way to impose
different legal effects in case of offending by abusing “soft” or “hard” drugs. Penal-
ties are proscribed for possession, cultivation, manufacturing and trade of drugs
regardless of their quantity and quality.

3.6. What is written in the law about sentences for different drug law offences? How
would you characterize these sentences in regards to the sentences for other seri-
ous offences (e.g. first degree murder) in your country? In comparison to general

69. Cvjetko, B., Criminal Legislation and Criminal Legal Reaction on Criminal Offence of the
Abuse of Narcotic Drugs in the Republic of Croatia, op. cit., p. 920.

70. Art.71,paraland 72, parale) of the 2011 Juvenile Courts Act.
71. Art. 64, para. 3 of the 2001 Drug Abuse Prevention Act.
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sentencing level in your country, would you characterize the treatment of offend-
ers-drug dealers as strict?

The 1997 Criminal Code contains only one provision governing the criminal ac-
tions concerning the abuse of drugs.”? Actions are different, and therefore, there
are different forms of narcotic drug abuse.

o Unauthorised possession of drugs: Whoever, without authorization, possess-
es substances or preparations which are by regulation proclaimed to be narcotic
drugs shall be punished by a fine or by imprisonment not exceeding one year (Art.
173, para. 1).

« Distribution of drugs: Whoever, without authorization, manufactures, process-
es, sells or offers for sale or buys for the purpose of reselling, possesses, distributes
or brokers the sale and purchase of, or, in some other way and without authori-
zation, puts into circulation, substances or preparations which are by regulation
proclaimed to be narcotic drugs shall be punished by imprisonment of no less than
three years (Art. 173, para. 2).

« Offending within a group: If the criminal offense referred to in paragraphs 1 and
2 of this Article is committed by more persons who have gathered to commit these
offenses or the perpetrator has organised a net of sellers or agents, he shall be pun-
ished by imprisonment for not less than five years or by a long-term imprisonment
(Art. 173, para. 3).

» Unauthorised manufacturing of equipment, material or substances used to pro-

duce drugs and analogues thereof: Whoever, without authorization, makes, pro-
cures, possesses or offers for use equipment, material or substances, knowing that
they are to be used to manufacture narcotic drugs, shall be punished by imprison-
ment for one to five years (Art. 173, para. 4).

« Encouragement of others to use narcotic drugs and creation of conditions for
such use: Whoever induces someone else to use a narcotic drug, or gives a person a

narcotic drug so that he or another person may use it, or makes available premises
for the purpose of using a narcotic drug or in some other way enables another to
use a narcotic drug, shall be punished by imprisonment for one to five years (Art.
173, para.5).

» Aggravated encouragement of others to use narcotic drugs and creation of condi-
tions for such use: If the criminal offense referred to in paragraph 5 of this Article

is committed against a child or a juvenile, a person who is mentally ill, temporarily
mentally disordered or mentally deficient, or against a number of persons, or if the

72. Art. 173 of the 1997 Criminal Code.

120



COUNTRY REPORT CROATIA £ Drogenis

offense causes particularly serious consequences, the perpetrator shall be punished
by imprisonment for one to ten years (Art. 173, para. 6).

» Forfeiture: Narcotic drugs and devices for their preparation shall be forfeited
(Art. 173, para. 7).

« Remitting the punishment: The court may remit the punishment of the perpetra-
tor of the criminal offense referred to in paragraphs 1, 2, 3, 4 and 5 of this Article
who voluntarily and in a substantial way contributes to the discovery of the offence
(Art. 173, para. 8).

The new 2011 Criminal Code accepted the division of drug related offences as it
was applied in the 1993 Basic Criminal Code of the Republic of Croatia. The first
offence concerns the unauthorised possession, production and trade of drugs
and prohibited substances in sports,” and the second one to facilitating the use of
drugs and substances prohibited in sports.”

« Unauthorised possession: Whoever, without authorization, possesses substances
which are by regulation proclaimed to be narcotic drugs or substances prohibited
in sports shall be punished by imprisonment not exceeding six months (Art. 190,
para. 1).

» Production of drugs and substances prohibited in sports without intent to put
them in circulation: Whoever, without authorization, manufactures, processes,
imports or exports substances from the paragraph 1 of this Article shall be pun-
ished by imprisonment not exceeding three months (Art. 190, para. 2).

« Distribution of drugs and substances prohibited in sports: Whoever manufac-
tures, processes, transports, imports or exports, procures or possesses substances
from paragraph 1 of this Article which are intended for unauthorised trade or, in
some other way, unauthorised placing into circulation or whoever, without au-
thorization, offers for sale, sells, carries or brokers the sale and purchase of these
substances or puts them in some other way in circulation shall be punished by im-
prisonment for one to ten years (Art. 190, para. 3).

o Protection of children, incapable persons and other aggravated circumstances:
Whoever offers for sale, sells or brokers the sale and purchase of substances from
paragraph 1 of this Article to a child,”or in a school or in another place used for

73. Art. 190 of the 2011 Criminal Code.
74, Art. 191 of the 2011 Criminal Code.

75. According to the Article 87, para. 7 of the 2011 Criminal Code, child is a person under 18
years of age.
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educational, sport or social activities of children or in its close distance,”® or penal
institution, or whoever, for committing the offence from paragraph 3 of this Arti-
cle, uses a child shall be punished with imprisonment for three to fifteen years. The
same punishment shall be imposed upon the perpetrator who is an official person
and who committed the offense in the execution of his duty of public powers (Art.
190, para. 4).

« Organising a net: Whoever organises a net of sellers or agents shall be punished
by imprisonment for not less than three years (Art. 190, para. 5).

« Giving a lethal dose of a narcotic drug or substances prohibited in sports: Who-
ever, committing the criminal offense referred to in paragraphs 3, 4 and 5 of this
Article, causes the death of a person to whom he sold substances from paragraph 1
of this Article or brokered their sale and purchase shall be punished by imprison-
ment for not less than five years (Art. 190, para. 6).

o Unauthorised manufacturing of equipment, material or substances used to pro-
duce drugs and substances prohibited in sports and analogues thereof: Whoever

manufactures, procures, possesses or gives for use equipment, material or sub-
stances which could be used to manufacture substances from paragraph 1 of this
Article knowing that they are intended for their unauthorised production shall be
punished by imprisonment for six months to five years (Art. 190, para. 7).

« Definition of production of drugs: Production of drugs stands also for cultivation
of plants or mushrooms from which drugs can be extracted (Art. 190, para. 8).

« Forfeiture: Substances from paragraph 1 of this Article, substances which could be
used for their production, plants, mushrooms or parts of plants or mushrooms from
which substances from paragraph 1 of this Article can be produced, equipment for
their production or processing, transportation means readjusted for hiding these
substances and equipment for their use shall be forfeited (Art. 190, para. 9).

« Remitting the punishment: The court may remit the punishment of the perpetra-
tor of the criminal offense referred to in paragraphs 1, 2, 3,4, 5 and 7 of this Article
who voluntarily and in a substantial way contributes to the discovery of the offence
from this Article (Art. 190, para. 10).

76. Comparative research has shown that normative efforts to create drug free educational envi-
ronment have been taken in other countries also. For example, in the US the drug-free schools
legislation was enacted to prevent the illegal use of alcohol, tobacco, and drugs and to foster a
safe and drug-free learning environment that supports student academic achievement. Stu-
art, S.: War as Metaphor and the Rule of Law in Crisis: The Lessons We Should Have Learned
from the War on Drugs, Southern Illinois University Law Journal, vol. 36,2011, p. 21.
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« Encouragement of others to use narcotic drugs and substances prohibited in sports
and creation of conditions for such use: Whoever induces someone else to use sub-

stances from the Article 190, paragraph 1 of this Code, or gives a person a narcotic
drug so that he or another person may use it, or makes available premises for the
purpose of using such substances or in some other way enables another to use them,
shall be punished by imprisonment for six months to five years (Art. 191, para. 1).

» Protection of children, incapable persons and other aggravated circumstances: If
the criminal offense referred to in paragraph 1 of this Article is committed against
a child or a person who is mentally ill, or in school, or in another place used for ed-
ucational, sport or social activities of children or at a close distance, or penal insti-
tution, or against a number of persons, or if the offense referred to in paragraph 1 is
committed by an official person, medical worker, social worker, teacher, educator
or a coach using his position, the perpetrator shall be punished by imprisonment
for one to ten years (Art. 191, para. 2).

» Giving a lethal dose of a narcotic drug or substances prohibited in sports: Who-
ever, by committing the criminal offense referred to in paragraphs 1 and 2 of this
Article, causes the death of a person to whom he gave substances from paragraph
1 of this Article shall be punished by imprisonment for three to fifteen years (Art.
191, para. 3).

« Forfeiture: Substances from paragraph 1 of this Article, substances for their pro-
duction and use shall be forfeited (Art. 191, para. 4).

« Remitting the punishment: The court may remit the punishment of the perpetra-
tor of the criminal offense referred to in paragraphs 1 and 2 of this Article who vol-
untarily and in a substantial way contributes to the discovery of the offences from
the 190 and 191 Article of this Code (Art. 191, para. 4).

As it can be seen from the above presented description, sanctions prescribed for
drug abuse offenses vary depending on the severity of the criminal actions. When
deciding upon limits of punishment of a particular offense, the legislator has to
take into consideration its severity with respect to other similarly dangerous of-
fenses as well as other offenses within the specific Title. For example, possession
of narcotic drugs is as equally severe as incest and broadcasting without authori-
zation.”” Distribution of drugs is considered to be as equally dangerous as interna-
tional prostitution of children and aggravated rape.”® Drug abuse by a group stands
somewhere between murder and aggravated murder due to the fact that murder

77. Art. 173, para. 1,art. 183 and 198, para 1. of the 1997 Criminal Code.
78. Art. 173, para. 2, art. 178, para. 3 and 188, para 2. of the 1997 Criminal Code.
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is punished by imprisonment of no less than five years and aggravated murder by
imprisonment of not less than five years and long-term imprisonment.”

When compared with other criminal offences from 2011 Criminal Code, the unau-
thorised possession of narcotic drugs and substances prohibited in sports endan-
gers and injures human health in the same way as torturing animals by negligence
endangers and injures the environment.*® According to the legislator’s opinion,
the production of drugs and substances prohibited in sports without intent to put
them in circulation should be treated with the same punishable severity as endan-
gering the ozone layer.! When such substances are distributed, the offender faces
the same offence prescribed for manslaughter (killing another in a state of great suf-
fering, strong irritation or fright).®*

Decision on the type and range of the sanction when determining a norm govern-
ing the precise criminal offense has always been a political decision. Therefore, it
is not surprising that sanctions for drug related offenses were amended in almost
every Criminal Code reform from the past. For example, in 2003 the legislator had
prescribed a more severe sentence for possession and distribution of drugs as well
as for drug abuse by a group.® Higher punishments for the abuse of narcotic drugs
were imposed by the 2006 Amendments also.** A trend for harsher sentencing was
partially caused by a political desire to satisfy public demand for zero tolerance to-
wards dealers and their severe sentencing.3® However, the scientific research has
shown that such legislative measures have no or only a weak influence on court sen-
tencing. In 2004 a group of criminal law professionals conducted research on courts
sentencing policy. The results confirmed the thesis that courts in general impose less
severe sentences among which dominate suspended sentences. When drug related
offences are in question, in most cases the courts do not exhaust the whole range of
sanctions. Pronounced punishments are measured within the first half, or more of-

79. Art. 173, para. 3,art. 90 and 92. of the 1997 Criminal Code.

80. Art. 190, para. 1 and art. 205, para 3 of the 2011 Criminal Code.

81. Art. 190, para.2 and art. 195, para 1 of the 2011 Criminal Code.

82. Art. 190, para. 3 and art. 112, para 1 of the 2011 Criminal Code.

83. 2003 Amendments of the 1997 Criminal Code, Official Gazette no. 111/2003.
84. 2006 Amendments of the 1997 Criminal Code, Official Gazette no. 71/2006.

85. The above described Criminal Law Amendments were used to create drug policies with
a predominantly punitive nature. Similar examples could be found in the US where
the number of convicts serving prison sentences for drug offenses is almost equal to the
number of convicts incarcerated for all criminal offences in the European Union. Woods,
J., B., A Decade after Drug Decriminalization: What Can the United States Learn from the
Portuguese Model?, op. cit., p. 3.
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ten, within the first third of the range of punishments provided by the law. Regard-
less of the legislative sentencing interventions, court sentencing policy followed the
described pattern in three different time periods in which diverse Criminal Codes
were in effect, 1) 1979-1983, 2) 1993-1997 and 3) 1998-2002. Within the second and
third research period, out of 110 Supreme Court cases of narcotic drug abuse, there
were only three judgments in which the Court punished the oftender by imprison-
ment for no less than five years. The imprisonment of ten years and higher was not
pronounced even once. Most punishments were imprisonment for one to two years
(24.54%). The imprisonment for six to twelve months followed (20.90%). Slightly
less than that were imposed punishments by imprisonment for two to three years
(19.09%). Imprisonment for two to three months was the rarest (9.09%). As it can
be seen from the results, the courts applied provisions on imposing more lenient
sentences in a significant number of cases (in 37.50% of cases from the second pe-
riod and in 44.00% of cases from the third period). A mitigated punishment was
pronounced in most cases when the offender committed the offence by cultivating
the marihuana for personal use. The aggravated circumstances (prior conviction
for drug related offences, prior conviction for any other offence and large quantity
of drugs involved) were not seriously taken into consideration when determining
the type and range of sentence.® It seems that discrepancy between legislative and
court punishing policy on the one hand, and frequent amendments of drug offenses
on the other, confirm that Croatian legislators have forgotten Leech’s thesis accord-
ing to which “Bad laws, or poorly implemented laws, may cause more damage and
problems than drugs against which such laws are enacted”®

There is no special provision according to which small and big drug dealers would
be punished for a different offense. The abuse of narcotic drugs is committed re-
gardless of the quantity and type of narcotic drugs. However, these specific cir-
cumstances could have an effect on the selection or range of punishment within
the limits prescribed by law and on the court’s decision to mitigate punishment by
imposing the one under the legislative minimum.

Research in the past showed that in most cases small dealers trade in small quanti-
ties of drugs for personal use. For example, in 1998 64.30% of drug traders were

86. Garaci¢, A.: Zakonska i sudska politika kazZnjavanja zupanijskih sudova u Republici Hrvat-
skoj za kaznena djela silovanja i zlouporabe droga | Legislative and Court Punishing Policy
of County Courts in the Republic of Croatia for Rape and Abuse of Narcotic Drugs, Croatian
Annual of Criminal Law and Practice, vol. 11, no. 2,2004, p. 515.

87. Leech, K., What Everyone Should Know about Drugs, Sheldon Press, London, 1983, cited in
Kusevi¢, V., op. cit., p. 256.
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drug addicts or temporary drug users who committed the criminal offence while
trying to secure drugs for future personal use.®

According to the provisions of the Criminal Procedural Code, most drug related
offences are prosecuted in front of municipal courts as courts of first instance.
County courts have jurisdiction to adjudicate at first instance offences of distribu-
tion of drugs and offences committed within a group (Art. 173, para. 2, 3). From 1%
January, 2013, the county courts will have jurisdiction to adjudicate at first instance
the offences under the Article 190, para 4, 5 and 6 and the Article 191, para. 3. of
the 2011 Criminal Code.

The principle of universal jurisdiction applies to drug related offences committed
by an alien outside the territory of the Republic of Croatia, if, under the law in force
in the place of the crime, a punishment of five years of imprisonment or a more se-
vere penalty may be applied.

If a prior conviction was issued for the same offense in another country, the prin-
ciple of universality cannot be applied. A prior conviction also has an effect in cases
in which criminal legislation of the Republic of Croatia is applied according to the
principle of territoriality. When the offender, who had committed a drug related of-
fense within the territory of the Republic of Croatia or aboard its vessel or aircraft,
was sentenced for it in another country, criminal proceedings in Croatia may be in-
stituted only upon approval of the Public Prosecutor of the Republic of Croatia.”® If
the perpetrator is an alien, criminal proceedings may, under conditions of reciproc-
ity, be ceded to the foreign state.”! Moreover, the prosecution according to the prin-
ciple of active and passive legality cannot be instigated when the offender has served
in full the sentence imposed on him in a foreign state.”? In the cases of the application
of the criminal legislation of the Republic of Croatia, when the perpetrator has been
deprived of his liberty in a foreign state due to a drug related offense, the time spent
in pre-trial detention or imprisonment, or any other deprivation of liberty, has to be

88. Cvjetko, B., Criminal Legislation and Criminal Legal Reaction on Criminal Offence of the
Abuse of Narcotic Drugs in the Republic of Croatia, op. cit., pp. 915-916.

89. Art. 14, para. 4 of the 1997 Criminal Code; Art. 17, para. 1 of the 2011 Criminal Code.

90. Art. 15, para. 1 of the 1997 Criminal Code. The identical provision exists in the 2011 Criminal
Code (art. 12, para 1.).

91. Art. 15, para. 2 of the 1997 Criminal Code.

92. Art. 16, para. 1 of the 1997 Criminal Code. The solution accepted in the 2011 Criminal Code
is more precise. Criminal prosecution shall not be commenced in Croatia if the punishment
has been executed in full, or is in the process of execution or cannot longer be executed ac-
cording to the law of the country of its execution (art. 18, para. 1 of the 2011 Criminal Code).
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included in the sentence pronounced by the domestic court for the same criminal
offense, and if the sentences are not of the same type, the inclusion shall be made in
accordance with an equitable assessment of the court.”®

4. Drug Law Enforcement in Practice

There are no official data which would reveal police practices towards drug users.
No research has been done on this issue. However, at the court’s hearings, the ac-
cused sometimes complain about police actions during investigation.

Both of the Criminal Codes, the one enacted in 1997 and the other in 2011, crimi-
nalise the cultivation of plants from which drugs can be extracted. According to
court practice and police reports offenders mostly plant cannabis. In most cases
cultivators are juveniles or young persons who cultivate cannabis for their personal
use and for their friends, or if they are experimenting with drugs, out of curiosi-
ty.”* Due to that fact, the 2011 Criminal Code has a new provision according to
which production of drugs and substances prohibited in sports without intent to
put them in circulation is a more lenient offense then distribution of drugs (see
3.6.). Except for young cultivators, court practice reveals a significant percentage
of adult offenders who cultivate cannabis in rural areas for monetary gain or some
other purposes. In one County Court in a case in Rijeka, the offender, while pre-
senting his defence in front of the court, stated that he was cultivating the cannabis
for medical purposes trying to improve his and his wife’s medical conditions.” In
quite a number of cases, offenders defended themselves by invoking the institute of
mistake of the fact. According to their testimony, they did not know that the plant
they were growing was a drug. Their only intention was to grow seeds which would
be used for feeding birds.”® Croatian courts highly exceptionally accept the offend-
er’s mistake of fact defence and render a judgment of acquittal.”” Therefore, it is no
surprise that in the last twenty years criminal drug offenders who stated in their
appeal, submitted to the Supreme Court of the Republic of Croatia, that they had
not known that cannabis is a drug were pronounced guilty and convicted.

93. Art. 17 of the 1997 Criminal Code. Art. 19 of the 2011 Criminal Code.

94. Comparative researches show that the predominant cannabis users are 15 - 24 years old. Hy-
shka, E., Erickson, P. G., Hathaway, A.: The Time for Marijuana Decriminalization Has Come
Again ... and Again, Criminal Law Bulletin, 2011, vol. 47, no. 2, p. 262.

95. The County Court in Rijeka, K-75/1999, 27% of June, 2000.

96. The Supreme Court of the Republic of Croatia, I Kz 236/1998-3 15t of December 1998; The
Supreme Court of the Republic of Croatia, I Kz 146/2004-3, 17" of November, 2004.

97. Rittossa, D.: Pojam zabluda u Kaznenom pravu / Notion of Mistakes in the Criminal Law,
University of Zagreb, Faculty of Law doctoral thesis, Zagreb, 2012, pp. 193-194.
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Pre-trial detention of drug offenders, as well as any other offenders, can be ordered un-
der the strict conditions prescribed by the Criminal Procedure Code. A public pros-
ecutor issues a pre-trial order against the accused person when he has a reasonable sus-
picion that the accused committed an offence subject to public prosecution and when
there is one of the conditions for investigatory prison and the public prosecutor believes
that detention is necessary to establish the offender’s identity, check his alibi and col-
lect information on evidence.” The pre-trial detention described in this way cannot be
replaced by any other measure. On the other hand, the replacement by more lenient
measures is possible for the investigatory prison which resembles the classic pre-trial
detention as it is defined in most other countries (see the Article 123 of the Criminal
Procedural Code and the footnote 73). However, the replacement cannot be made with
mandatory/voluntary treatment. The public prosecutor issues compulsory treatment
asa measure when he acts implementing the principle of opportunity (see 3.2 and 3.3).

The Criminal Procedural Code does not contain rules on how to treat an offender’s
potential substance dependence during interrogation performed by the police. Nev-
ertheless, there are few rules on an offender’s ability to take part in criminal proceed-
ings due to his medical condition. For example, the public prosecutor is obliged to
recess the investigation by a ruling if the defendant is not able to take part in the pro-
ceedings due to health problems. When obstacles (for example oftender’s addiction
crisis) leading to recess cease to exist, the investigation will continue.” If suspicion
arises that the defendant has committed a criminal offence due to his addiction to
alcohol or drugs or that the defendant is unfit to stand trial due to such addiction, the
expert witness testimony on the basis of the psychiatric examination of the defend-
ant shall be ordered. By a court ruling, the defendant may be committed to a relevant
medical institution by force if it is in the opinion of the expert witness necessary for
the purpose of the expert witness testimony to conclude whether the defendant is fit

98. Art. 123, para 1, of the 2011 Criminal Procedural Code: If there exists reasonable suspicion
that a person committed an offence, investigatory prison against this person may be ordered:
1) if there are special circumstances indicating a danger of flight (the person is in hiding, his
identity cannot be established, etc.);
2) if there are special circumstances indicating that he shall destroy, hide, change or forge
items of evidence and traces of importance for criminal proceedings or that he shall impede
the investigation by influencing witnesses, co-principals or accessories after the fact;
3) if special circumstances support the concern that he shall repeat the offence, or complete
the attempted one, or perpetrate the offence punishable with imprisonment not less than five
years he threatens to commit;
4) if this is necessary not to obstruct criminal proceedings due to the particularly grave cir-
cumstances of the offence punishable by long-term imprisonment.

99. Art.223,paral and 7 of the 2011 Criminal Procedural Code.
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to stand trial. Before the charges are confirmed, the ruling on the commitment is ren-
dered by the investigating judge, whereas after the charges have been confirmed, it
shall be rendered by the court conducting the trial. The commitment cannot exceed
the period of one month. In the case that a new expert witness testimony is needed,
the commitment may be repeatedly ordered only once.!®

There are no special rules for “police entrapment’, nevertheless, the Criminal Proce-
dural Code regulates special investigatory measures conducted by the undercover in-
vestigators who may be interrogated as witnesses about the course of the implemen-
tation of the measures. The undercover investigators act to investigate, under condi-
tions prescribed by the law, heavier criminal offences enumerated under the Article
334 of the Criminal Procedural Code. The drug abuse of narcotic drugs is enlisted as
well as criminal offenses committed by a group or criminal organization.!*!

The Central Bureau of Statistics collects data on perpetrators of criminal offenses
on a regular basis. Data presented in Graph 2 are annually published in Statistical
Reports available at the Central Bureau’s official website.

Graph 2
Reported, accused and convicted adult persons for criminal offense
of abuse of narcotic drugs in Croatia in the period of 1998-2011'*
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100. Art. 325, para1and 2 of the 2011 Criminal Procedural Code.
101. Art. 334 of the 2011 Criminal Procedural Code.

102. Statistical Reports, The Central Bureau of Statistics, <http://www.dzs.hr/default_e.htm> (visited
Aug.20,2012)
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Graph 3
Proportion of drug abuse offences within the total number of criminal
offences in Croatia in the period of 1998-2011103
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5. Sentencing Levels and the Prison Situation

In 2011 there were 18,088 persons deprived of their liberty in one of the penal in-
stitutions in Croatia. The basis for liberty deprivation varied: imprisonment due to
a final judgment delivered by a criminal court, imprisonment due to a final judg-
ment delivered by a misdemeanour court, substitution of a fine by imprisonment,
detention, provisional confinement, deprivation of liberty in educational institu-
tions for juvenile offenders. The prison population rate has been stable during the
past years. For example, there were 413 prisoners per 100.000 inhabitants in 2007,
409 in 2008, 420 in 2009, 419 in 2010 and 422 in 2011.1%4

Within the Croatian penal system 14 prisons are organised (Bjelovar, Dubrovnih,
Gospic, Karlovac, Osijek, Pozega, Pula, Rijeka, Sisak, Split, Sibenik, Varazdin, Za-
dar, Zagreb), 6 penitentiaries (Glina, Lepoglava, Lipovica-Popovaca, Pozega, Tur-
pololje, Valtura), 1 prison hospital (Zagreb) and 2 educational institutions for juve-
nile offenders (Pozega, Turopolje).

103. Statistical Reports, The Central Bureau of Statistics, op. cit.

104. The Report on Situation and Work Carried on in Prisons, Penitentiaries and Educa-
tional Institutions in Croatia for the period 2007-2011, <http://www.mprh.hr/Default.
aspx?sec=288> (visited Dec. 28,2012)
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Graph 3
Proportion of adult offenders sentenced to imprisonment for abuse
of narcotic drugs within the total number of prison sentences pronounced
in Croatia in the period of 2007-20111%
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Graph 4
Percentage of prison sentence for abuse of narcotic drugs within the total
number of prison sentences in Croatia in the period of 2007-20111%
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Trafhicking in drugs as an offence violating the international criminal law has not
been proscribed by the Criminal Code. There was no need to criminalise it sep-
arately due to the fact that actions of drug abuse from the Article 173 also cover

105. Statistical Reports, The Central Bureau of Statistics, op. cit.
106. Statistical Reports, The Central Bureau of Statistics, op. cit.

131



DRUG POLICY AND DRUG LEGISLATION IN SOUTH EAST EUROPE

drug trafficking.!”” If the criminal offence is committed by a group or criminal or-
ganisation, it may constitute the offence from Article 173, para. 3. In other cases
this circumstance can be taken into consideration when deciding upon the type
and range of punishment.

Graph 5
Proportion of adult drug abuse offenders sentenced to prison according
to the type of drug abuse in Croatia in the period of 2007-2011'%
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A problem of overcrowded prisons does exist in Croatia.'® The phenomenon has
been partially caused by use of prisons to suppress criminal behaviour. The ratio
for this policy is the belief that prolonged incarceration can have a deterrent effect
on future reoffending, and therefore that it increases public safety.!'® Lately, some
measures have been taken by the government to ease the situation. However, the
penitentiary system is still struggling with it. The Law on the Execution of Prison
Sentence imposes standards for prisoners’ accommodation. According to the Law,

107. Turkovi¢, K., Kaznena djela protiv vrijednosti zasticenih medunarodnim pravom |/ Criminal
Offenses against Values Protected by International Law, published in: Novoselec, P. (ed.),
Posebni dio kaznenog prava | A Special Part of the Criminal Law, University of Zagreb, Za-
greb, 2007, p. 127.

108. Statistical Reports, The Central Bureau of Statistics, op. cit.

109. An insufficient accommodation due to prison overcrowding and inadequate health care
within prisons are the main problems burdening the Croatian penal system. Susi¢, E.: Strate-
gija organizacije zdravstvene zastite zatvorenika | Strategy for Organisin Healthcare for Pris-
oners, Croatian Annual of Criminal Law and Practice, vol. 16, no. 1,2009, p. 101.

110. Oleson, J. C.: The Punitive Coma, California Law Review, vol. 90,2002, p. 849.
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each prisoner has to have 4 square meters and 10 cubic meters of space for him-
self.!! In 2011, the penal institutions in Croatia could accommodate 3771 inmates,
however, there were 5084 of them housed within the prison walls. In the last ten
years the accommodative capacity has been around 3000 prisoners. The quota was
exceeded in 2004 leading to the general trend for prison overcrowding.

Graph 6
Capacity of Croatian prisons and actual number of inmates
in the period of 2001-2011"2
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In 2011 there were 3033 drug addicted persons deprived of liberty within the pris-
on system in Croatia (16.8% of all imprisoned persons, regardless of their legal sta-
tus of imprisonment). Among 8038 prisoners who were serving their prison sen-
tence pronounced in the criminal proceedings, 25% of them were drug addicted.
To follow up prisoners’ progress regarding their therapy or measure of compulsory
treatment of addiction, prisoners have been regularly tested for drugs in accord-
ance with the Protocol for Testing Inmates and Minors on the Presence of Addic-
tion Substance in Their Body, which was introduced in 2006. Testing is also done
when the condemned person enters the prison for the first time (preliminary test-
ing) or the prisoner returns to prison after spending a weekend out of prison or a
longer period of time because of his good behaviour or other privileges. In 2011

111. Damjanovi¢, L, Butorac, K.: Politika suzbijanja kriminaliteta: perspektive izvrsenja kazneno-
pravnih sankcija | The Policy of Fighting Criminal Behaviour: Prospects for the Enforcement
of Criminal Law Sanctions, Croatian Annual of Criminal Law and Practice, vol. 13, no. 2,
2006, p. 664.

112. The Report on Situation and Work Carried on in Prisons, Penitentiaries and Educational
Institutions in Croatia in 2011, <http://www.mprh.hr/Default.aspx?sec=288> (visited Dec.
28,2011)
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prisoners were tested 4160 times and results showed that 504 tests were positive
which augments to a 0.5% increase with respect to 2010.'"?

Inmates in Croatian prisons have an opportunity to be tested for Hepatitis and
HIV. They freely decide whether to be tested maintaining the anonymity. The test-
ing started in 2004 and has been implemented within the “Programme of Anony-
mous and Free Testing of Prisoners for Hepatitis and HIV” organised and run by
the Prison Hospital in Zagreb and the Infections Clinic “Fran Mihaljevi¢”. Ac-
cording to the official data, 3460 prisoners were tested by the end of 2007. Results
showed that 22% of prisoners who took testing were found to be positive for Hepa-
titis B and C and 2 prisoners (0.14%) were HIV positive.'"* In 2011, 79 prisoners
were tested for Hepatitis B and C and HIV, however, the outcome of test results are
not officially published.!'®
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If the court has found the accused to be guilty and sentenced him to prison and
compulsory treatment of addiction, the offender will undergo the treatment while
being incarcerated. The treatment can also be carried out within the prison if the

113. The Report on Situation and Work Carried on in Prisons, Penitentiaries and Educational
Institutions in Croatia in 2011, op. cit.

114. Trautmann, E, Braam, R., Keizer, B., Lap, M., op. cit., p. 101.

115. The Report on Situation and Work Carried on in Prisons, Penitentiaries and Educational
Institutions in Croatia in 2011, op. cit.

116. The Report on Situation and Work Carried on in Prisons, Penitentiaries and Educational
Institutions in Croatia in 2011, op. cit.
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need for it has been established upon psychosocial diagnostics. Inmates are in-
cluded in group and individual psychosocial treatment to cure and prevent their
addiction and reoffending. They receive training and psychosocial help in the form
of individual or group work by an expert treatment staff (including a therapist,
psychiatrist, psychologist, social worker, social educator, doctor as well as a pro-
fessional teacher and prison guard depending on program aims and conditions in
prison). Group work is preferred. In most prisons and penitentiaries the Clubs of
Treated Addicts have been set up as a therapeutic community method if the prison
conditions allow.

Health care services are regularly provided in prison. In Lepoglava, which is a
closed-type penal institution, an inmate may sign a therapeutic contract and may
be placed in a special prison ward. Similar programs are established in Lipovica-
Popovaca, Pozega and Turopolje, the semi-open penitentiaries, and in Valtura, the
penitentiary with an open regime, where prisoners with addiction are treated in
so-called “drug-free” wards. Before a prisoner enters into this specific “drug-free
regime’, he has to sign a contract and to take an obligation to abstain from drugs.
Regular abstinence controls are carried out, counselling assistance is offered, work
therapy organised as well as prisoners free time together with other general treat-
ment methods. Except for “drug free treatment’, persons with addiction who serve
a prison sentence have a right to be examined by a doctor, right to counselling, psy-
chiatric help, testing for hepatitis and HIV and substitution treatment.

When there is a necessity for detoxification, the prisoner undergoes the opiate ago-
nist treatment. In the past, methadone (heptanon) prevailed as a means of quick
detoxification in the prison system. In 2007 methadone was gradually substituted
by buprenorphine (subutex, suboxon) which has been used for detoxification of
opiate addicts, but also as maintenance therapy ever since. Methadone has been
eventually administered to those who serve a short prison sentence, who are in de-
tention or provisional confinement or to those who are in prison due to substitu-
tion of fine by imprisonment.'!”

As a special preventive measure, educational programs concerning drugs are or-
ganised for prisoners. Having in mind the significance of treatment and other spe-
cial programs, the Special Programmes Department (SPD), as a new department
was established within the Treatment Service in the Central Office in 2009. The
SPD assesses the need to introduce special programs in prisons, develops the new
programs, supervises the quality of their implementation and takes measures, for-

117. Methadone therapy was introduced in Croatia in 1991. During the same year three times
more persons with heroin addiction applied for treatment in Vinogradska hospital in Zagreb
than the year before. Sakoman, S, Pavisi¢, B., Cvjetko B., op. cit., pp. 278-279.
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mulates criteria and priorities for the dissemination of these programs. Although
positive steps have been taken with respect to harm reduction services and offend-
ers treatment within the penal system, previous researches show that there is a
need to introduce quality standards, guidelines and examples of good practice for
treatment of drug users in prison and to increase human resources and treatment
options for drug users in detention.''®

The 1997 Criminal Code already prescribes a possibility of diverting drug users
from prison into community based treatment. The compulsory treatment of ad-
diction, as a security measure, can be ordered together with a prison sentence,
community service and a suspended sentence. If the offender is sentenced to pris-
on, this special measure is carried out within the prison. If the court has chosen to
pronounce a non-custodial sanction, the sentenced addict can undergo drug ad-
diction treatment in one of the public health institutions or other specialised insti-
tutions for addiction outside the penal system, or, under the conditions prescribed
by special regulations, in a therapeutic community if this is sufficient to eliminate
the danger of the offender repeating the offence due to his addiction.!*?,!2

At least on the normative level, a comprehensive strategy for social reintegration
of prisoners after serving their sentence does exist. At least three months prior to
a prisoner’s release, the penitentiary institution has an obligation to include him in
individual or group counselling for preparing prisoners for their release. Pursuant
to legal norms on probation, upon the request of the execution judge, the Office for
Probation prepares acceptance of the prisoner after the execution of his sentence.
The prisoner himself has a right to ask for help and support from the execution
judge. The execution judge works with social health centres and he is entitled to
order the execution of necessary measures to help the prisoner to prepare himself
for life in freedom (securing accommodation and food, providing advice to select
aresidence, helping with family relations, employment and professional education,
securing monetary help for essential expenses, providing adequate health treat-
ment etc.).

118. Trautmann, F, Braam, R, Keizer, B., Lap, M., op. cit., p. 40.

119. Art. 76, para 1 and 2 of the 1997 Criminal Code; The same possibility to divert drug offend-
ers form prison into community based treatment is prescribed by the Article 69, paragraph 2
of the 2011 Criminal Code with one small difference. From 1% of January, 2013, the compul-
sory treatment of addiction, except with already enumerated sanctions, may be also carried
out together with a fine.

120. 8 therapeutic communities with 32 therapeutic houses are organised in Croatia offering
treatment and psychosocial rehabilitation to drug addicts.
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Bearing in mind that drug addiction is a chronic recurring disease and a complex
social phenomenon, the National Strategy and the Action Plan contain special pro-
visions on re-inclusion of addicts into society. A complex mechanism for resociali-
sation has been set, and to put it into motion, the Drug Addicts Resocialisation
Project was adopted at the session of the Government of the Republic of Croatia
held on 19 April 2007. To implement the Resocialisation Project, the Government
also adopted the Protocol of Cooperation and Acting of Competent State Bod-
ies, Institutions and Civil Society Organisations in the Implementation of the
Project of Resocialisation of Drug Addicts on 27 September 2007. According to
the Resocialisation Project and complementary Protocol, the OCDA is a coordina-
tor of Project implementation. Except for general inclusive strategies and measures
for drug addicts, the Resocialisation Project emphasises special measures to initiate
post-penal care for addicted prisoners. The former imprisoned addicts who were
in treatment have an opportunity to finish their already started secondary school
education at the expense of the Ministry of Science, Education and Sport.'?! Finan-
cial means are secured by the Government to co-finance their employment.'*

There was a great need to develop the Resocialisation Project due to the fact that
prisoners with addiction find it harder to integrate into society being stigmatised
not only as addicts, but also as former prisoners. In addition, data collected by the
Croatian National Institute of Public Health and the OCDA pointed out a lack of
support of state institutions and civil society organisations towards the resocialisa-
tion process.'* Regardless of the strategic documents (the National Strategy, Ac-
tion Plans, Resocialisation Project and Protocol), the recent research has pointed
out that significant limitations and omissions in the resocialisation system of ad-
dicted prisoners exist in practice. For example, in some regions in Croatia social
welfare centres only provide short-term material support (financial support, hous-
ing, etc) having no mechanisms to provide longer-term (psycho-social) follow-
up support. Probation services for drug users being released from prisons do not

121. In the period 2007-2010, 120 drug addicts have been included in training conducted by so-
cial welfare centres and therapeutic communities and financed by the Ministry of Science,
Education and Sport. Reports lack information on percentage of educated addicts who were
previously imprisoned.

122. The official data shows that from the day of the adoption of the Resocialisation Project up to
31 December, 2010, the Croatian Employment Service conducted professional orientation
and working skills evaluation on 231 addicts. 95 treated addicts have been included in edu-
cational programmes and 59 of them found employment or used employment incentives.
However, there is no information how many of them were previously imprisoned.

123. Action Plan for the Suppression of Drugs Abuse for the Period of 2009 -2012, op. cit., p. 20.

137



ﬁi?fi’i{f DRUG POLICY AND DRUG LEGISLATION IN SOUTH EAST EUROPE

function well. However, an improvement is expected because plans to improve and
strengthen these services have already been made.'**

The rates on previous conviction are exceptionally high among drug offenders. In
2007 the percentage of recidivists among offenders sentenced for the abuse of nar-
cotic drugs was the lowest (29.20%) within the research period. In following years
the proportion of recidivists gradually increased reaching the highest number in
2010 (36.20%). A slight decrease was noted in 2011. According to the official da-
ta 31.30% of convicted drug offenders had already been sentenced for a crime by
Croatian criminal courts.

Graph 8
Recidivism of adult offenders sentenced to imprisonment for abuse
of narcotic drugs in Croatia in the period of 2007-2011'%
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I1. Initiatives for drug law reform undertaken by the
government and/or the parliament in the last 10 years

A major drug policy issue in Croatia in the last 10 years has been the (de)crimi-
nalisation of possession of drugs. General public, drug policy practitioners as well
as the scientific community have been engaged in discussions whether possessing
drugs should be a criminal offence or not. In 1996 the legislator decided positively
imposing a fine or one year imprisonment over a drug possessor who has no inten-
tion to sell drugs or put them in circulation.'?® Although the criminal offence was
considered a minor one due to its sanction, it was not unanimously accepted. The

124. Trautmann, E, Braam, R,, Keizer, B., Lap, M., op. cit., p. 40.
125. Statistical Reports, The Central Bureau of Statistics, op. cit.

126. Art. 196, para. 1 of the Basic Criminal Code of the Republic of Croatia, Official Gazette no.
31/1993, 35/1993, 108/1995, 16)1996, 28/1996.
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negative effects of such a decision immediately followed. As it can be seen from
the Table 1 (p. 15), only three years after the 1996 Basic Criminal Code Amend-
ments introduction, the Croatian criminal courts started to struggle with drug
cases overflow. The highest number of drug possession cases was reached in 2004
(3122 cases) which is almost four times higher than in 1998 (784 cases). Due to the
fact that drug possession offences are the highest drug related offences, the same
growth can been seen in the total number of drug offences.

Graph 9
Total number of drug related offences in Croatia in the period of 1998-2011

4500

4000

3500

3000

2500

2472

2000

1500

1000

500

0 T T T T T T T T T ]
1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012

The statistical extremity was reached eight years after the criminalisation of posses-
sion of drugs probably because, on the one hand, Croatian courts had to adjust to
applying the new Criminal Court provisions, and on the other, criminal proceed-
ings do take considerable time until the final court judgment is reached. A negative
trend for drug offences in following years was a product of the public prosecutors’
decision to apply the principle of opportunity in drug possession cases especially
when the criminal action consisted of possessing minor quantities of marihuana.
However, even in the last two years the total number of drug oftences is extremely
high if being compared with statistical data for 1998.

The overload of cases has not been the only negative consequence of criminalisa-
tion of drug possession. Once a drug possessor is prosecuted, he is stigmatised as
a drug addict and as a criminal too. Being isolated from his closest environment,
he is treated as the outcast, unwelcomed, not worthy, dangerous or doomed. Al-
though in most cases the drug possessor is sentenced by a suspended sentence,
he is a convicted person and for him a court ruling has certain consequences. The
convicted drug possessor has a criminal record, and as a result, he cannot apply
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to any of the state or local self-government jobs. Even though the convicted has a
right to rehabilitation, according to the Criminal Code, he will acquire all citizens’
rights determined by the Constitution only after the expiry of three years from the
expiry of probation within the suspended sentence.'?” The additional problem im-
poses a rule that rehabilitation cannot be achieved during the execution of security
measures. It is unlikely however, technically speaking, that a court may impose a
security measure of compulsory treatment for addiction on a convicted drug pos-
sessor for five years if this is the probation period from his suspended sentence.
Therefore, although the pronounced sentence is a suspended one, the offender will
not be rehabilitated after three but after five years due to the fact that this was the
time during which he was mandatorily treated for addiction.

The Legislator’s decision to criminally prosecute drug possessors has been firmly
determined within the last 15 years.'?® Its negative consequences regarding the of-
fender and the criminal justice system were barely taken into consideration. This
strict attitude is confirmed by the 2011 Criminal Code Amendments according
to which the possession of drugs or substances prohibited in sports constitutes a
criminal offense. Finally, two months ago the Working Group for Criminal Code
Amendments made a proposal to completely decriminalise drug possession except
if for selling or putting it into circulation. The proposal has not yet been made offi-
cial and it is up to the Government to decide whether to propose it to the Parlia-
ment or not.'?

The civil society sector in Croatia has pointed out another crucial issue within the
field of drug policy. According to the Criminal Code, encouraging someone else to

127. To obtain rehabilitation, the same time period has to expire from the day of a served, expired
or a remitted sentence, in the case of a sentence to one year of imprisonment, imprisonment
of juveniles or a fine, and from the finality of the decision on admonition or remission of
sentence. Art. 85, para. 5 of the 1997 Criminal Code.

128. In 2003 the Criminal Code Amendments were introduced and according to the Art. 63,
para. 1, the possession of drugs was a criminal offense only if a perpetrator possessed drugs
in order to sell or circulate them in some other way. In other words, the possession of drugs
without such specific intent was decriminalised, however, this lessened legislator’s prosecut-
ing policy only for a bit due to the fact that the proposed sentences for possession of drugs for
selling was imprisonment for one to twelve years. The described provision has never come
into force because the whole Amendments were declared unconstitutional by the Constitu-
tional Court on 27 of November, 2003.

129. “Robust experimentation with decriminalisation” is one of the Global Commission on Drug
Policy proposals to end, as O’Connor stated, one of the most disastrous public policy fiascos
in modern history. O’Connor, M., P.: Market Solutions to Global Narcotics Trafficking and
Addiction, Phoenix Law Review, vol. 5,2011, p. 124.
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use a narcotic drug, or giving a person a narcotic drug to use it, is a criminal offense
punishable by imprisonment for one to five years. If the aggravating circumstances
exist, the punishment is imprisonment for one to ten years."* Due to this provi-
sion, there have been a significant number of cases of leaving overdosed persons
without help which resulted in their death. The NGOs have called for the reform of
the Article 173 lowering the punishment for these perpetrators who secure medi-
cal help for overdosed persons or excluding unlawfulness in such special cases. The
proposal was not accepted by the competent government bodies due to the fact
that encouragement to use narcotic drugs is considered a highly dangerous offence
against people’s health. Mitigation of the punishment or exclusion of lawfulness
could be seen as an encouragement for drug dealers. The aim of the provision in
question is to prevent giving drugs in every single case and the official judgment is
that general prevention is a more suitable means to fulfilling this aim than allowing
exceptions in certain cases.

In the last fifteen years official government initiatives to suppress the abuse of nar-
cotic drugs have been taken on a legislative level and implemented by specific ac-
tions in practice:

« The major step was taken in 1996 when the National Drug Supervision and Con-
trol Strategy and Assistance to Drug Addicts in the Republic of Croatia was enact-
ed by the Croatian Parliament. The Strategy became a basis for action in the field of
drug abuse control.

« In 2001 the Drug Abuse Prevention Act was enacted as a basic legal document
to regulate drug use and abuse in Croatia.'*! The Act was based on the above men-
tioned National Strategy, and since its enactment, it has been considered to be the
principal legal instrument for regulation of manufacturing, possession and traf-
ficking of drugs and other substances used for making drugs, control over the cul-
tivation of plants used for drug manufacturing, drug abuse control measures, ad-
diction prevention system and the system for helping addicts and occasional drug
users.

« Criminal sanctions for drug abusers are proscribed by the Article 173 of the 1997
Criminal Code. The present provision is directly related to the 2001 Drug Abuse
Prevention Act due to the fact that it is an uncompleted criminal norm (blanket
norm) which acquires the complete meaning after the interpretation of the terms
“drugs” and “abuse of drugs” provided by the Drug Abuse Prevention Act. The
same legislative nature was given to the Article 190 and 191 of the 2011 Criminal

130. Art. 173, para. 5 and 6 of the 1997 Criminal Code.
131. The 2001 Drug Abuse Prevention Act, op. cit.
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Code which will come into force on 1* of January, 2013. Furthermore, drugs, pro-
hibited substances and plants are enumerated within the List of Narcotic Drugs,
Psychotropic Substances and Plants from which Drugs Can be Obtained and Sub-
stances which Could Be Used to Manufacture Narcotic Drugs.'**

« In 2002 the Office for Combating Narcotic Drug Abuse was established.

« In 2003 the system for addiction prevention and out-of-hospital treatment be-
came a part of the Institution of Public Health. The shift within the drug prevention
system was brought by the 2003 Health Protection Law and 2003 Amendments to
the Narcotic Drugs Abuse Control Act.!*

o The organisation of an institutional framework for drug abuse control was
planned by the Narcotic Drug Abuse Control Action Plan for the Period of 2004-
2005.1%* The second Action Plan covered the period of 2006-2009,'*° and the one
which has been currently implemented, the period of 2009-2012.13

« In 2006 the new National Drug Control Strategy in the Republic of Croatia for the
period of 2006-2012 was drafted by OCDA and brought into effect by the Croatian
Parliament.'*”

I11. Standpoints of relevant stakeholders on drug law reform

More than half a century after the enactment of the UN Single Convention on
Narcotic Drugs, Croatia has taken considerable steps to create and implement in
practice a coherent, meaningful and effective national drug strategy, however, as
research results indicate, significant gaps and insufficiencies are still present.

As it was mentioned before, the main issue of the future drug law reform concerns
the decriminalisation of drug possession in case a possessor has no intent to sell the

132. The 2009 List of Narcotic Drugs, Psychotropic Substances and Plants from which Drugs Can
be Obtained and Substances which Could Be Used to Manufacture Narcotic Drugs, Official
Gazette no. 50/2009, 2/2010.

133. The 2003 Health Protection Law, Official Gazette no. 121/2003; The 2003 Amendments to
the Narcotic Drugs Abuse Control Act, Official Gazette no. 163/2003;

134. Narcotic Drug Abuse Control Action Plan for the Period of 2004-2005, <http://www.uredza-
droge hr/archive/ 84/akcijski_plan_za_2005_godinu.pdf> (visited Aug. 18,2012) (in Croatian)

135. Action Plan on Drug Abuse Control for the Period of 2006 -2009, <http://www.uredzadroge.
hr/upload/File/  English/Documents/Action%20plan%200n%20drug%20abuse%20con-
trol%20for%20the%20period%202006-2009.doc.pdf> (visited Aug. 18,2012)

136. Action Plan for the Suppression of Drugs Abuse for the Period 0of 2009 -2012, op. cit.
137. National Drug Control Strategy in the Republic of Croatia, op. cit.
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possessed drugs or to put them into circulation. The scientific community and civil
society sector in Croatia almost unanimously support such a decision. Having in
mind that the working group to reform the Criminal Code at the Ministry of Justice
has made a proposal to decriminalise possession under the mentioned circumstanc-
es, it will be seen in the near future whether the legislator will accept it or not.

According to the general stakeholders” assessment the future measures prescribed
by the 2011 Criminal Code to substitute incarceration are seen as positive. Their
implementation will reduce incarceration and minimise the negative consequenc-
es of criminal prosecution and short-term prison sentences to drug addicted per-
sons. Positive views have been expressed with respect to the principle of opportu-
nity as a public prosecutor’s tool to persuade a drug addicted offender to undergo
treatment as a condition not to instigate criminal proceedings against him.

On the normative level, the treatment programs within and outside the prison sys-
tem are qualitatively defined, however, there is a general acknowledgment that it is
hard to grasp the magnitude of various treatments impact in practice. Lack of hu-
man resources and financial support for treatment programs is a significant issue.
Post-release programs should be improved with respect to ex-prisoners’ treatment
and support.

Prevention continues to be a weak point of Croatian drug policy being predomi-
nantly based on the ineffective legal deterrent through punishment. Evaluation
mechanisms of treatment, prevention and reintegration programs are insufficient-
ly developed especially for drug offenders after serving their sentence. There is a
strong feeling that the probation system should respond better to drug addicted
offenders’ needs. Employing skilled professionals is essential. Due to OCDA efforts
and National Strategy, the harm reduction services have become more visible;
however, there is an almost mutual understanding that this aspect of drug policy
can be improved too.

According to the present analysis, a considerable number of different drug policy
issues have to be addressed in the near future. Therefore, there is a strong need to
conduct additional scientific studies in order to make further critical evaluations
of current drug policy and legislative solutions as well as to adopt, with respect to
the obtained results, the most efficient measures which would curb the problems
associated with drug abuse and prevent future re-offending.
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I. The current national drug strategy and drug legislation
in the Former Yugoslav Republic of Macedonia

1. National Strategy on Drugs

The Former Yugoslav Republic of Macedonia is a candidate country for accession
to the European Union. The ongoing process of approximation of the national leg-
islation with the European one is significant for reviewing the current drug policy
and its impact regarding the people who use drugs. This report is an overview of
the current legislative framework related to drug policy and laws regarding drug
use in the Former Yugoslav Republic of Macedonia and its adjustment to the con-
temporary drug policies on a regional and international level. The report also aims
to identify the key obstacles in the implementation of current laws and strategies
that have an impact on drug policy. The framework regarding drugs encompasses
legally binding and strategic documents that need to be analyzed in order to un-
derstand the development of drug policy in the country. For the purposes of the
report interviews were conducted with representatives from relevant stakeholders
in the field of drugs. Based on the analysis of the legal documents and information
received through interviews with key persons, the report will provide recommen-
dations for further analysis and drug policy changes.

In December 2006 the Government of the Former Yugoslav Republic of Macedo-
nia adopted the National Drug Strategy® that covers the period from 2006-2012
and is in line with the European Union drugs strategy 2005-2012.* The Govern-
ment also adopted a pre-implementation plan for the period 2007-2008 and an ac-

1. Professor at the Justinianus Primus Faculty of law, Cyril and Methodius University of Skopje.
2. Legal advisor, HOPS Skopje.
3. Ministry of Health. National Drug Strategy 2006-2012, December 2006.

4. European Monitoring Center for Drugs and Drug Addiction. Former Yugoslav Republic of
Macedonia, Country overview 2009, page 17.
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tion plan for the period of 2009-2012. Currently there is an initiative for drafting a
new drug strategy for the period of 2012-2017.>

The National Drugs Strategy was prepared by experts who are members of the In-
ter-ministerial Commission on Narcotic Drugs and a Working group formed by
the Minister of Health that involved representatives from the Ministry of Health,
the Ministry of Internal Affairs, the Ministry of Finances, the Customs adminis-
tration, the Ministry of Education and Science, the Ministry of Labor and Social
Policy, the Ministry of External Affairs, the Ministry of Agriculture, Forestry and
Water Supply, the Ministry of Justice, the Agency for Youth and Sports, the Psy-
chiatric Hospital “Skopje”, the Center for treatment of addictions “Kisela Voda®
Skopje, the Red Cross of Former Yugoslav Republic of Macedonia, and a network
of non-governmental organizations active in the field of drugs. The institutions in-
volved in the drafting of the strategy are the key players in the development and
implementation of drug policy in the country. Under the Law on control of opioid
drugs and psychotropic substances® the Government has established an Inter-min-
isterial Commission for combating illicit production, trade and misuse of drugs
(Inter-ministerial Commission). It is comprised of representatives from the Minis-
try of justice, Ministry of interior, Ministry of health, Ministry of local-self govern-
ment, Ministry of environment and physical planning, Ministry of foreign affairs,
Ministry of education and science, Ministry of labor and social policy, Ministry of
agriculture, forestry and water, Ministry of finance - customs administration and
the Agency for youth and sport. The professional and administrative work of the
Inter-ministerial Commission is done by the Bureau of drugs.” The Commission
has the responsibility for coordination, implementation of national drug policies
and its alignment with international documents. More specifically, the Commis-
sion examines laws and other regulations related to the issue of drug use and gives
recommendation for implementation of international conventions on drug con-
trol and other regulations related to drugs. It develops and takes care of overall and
systematic implementation of the drug strategy and promotes preventive activities
provided in the strategy and regulated by the law. Furthermore, the Commission
has an obligation to introduce a system for collection and processing of informa-
tion related to drug use, to follow the trends in drug demand and drug supply in
the country and to report in accordance with international drug control conven-

5. Interview with Prim. dr. Ilco Zahariev the director of Bureau on drugs and President of Inter-
ministerial National Commission on drugs.

6. Official Gazette of the Republic of Macedonia no. 103/2008. Law on control of opioid drugs
and psychotropic substances.

7. Law on control of opioid drugs and psychotropic substances, Article 6 paragraph 2.
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tions. The Commission also coordinates and gives support on activities of local self
government units. Related to this, there are nine regional units that perform the
activities for combating and eradicating the misuse of opioid drugs and psycho-
tropic substances.

Furthermore, the National Drug Strategy 2006-2012 emphasizes five key elements
for an integrated, multidisciplinary and balanced approach:

1. Coordination at national and international level,

2. Demand reduction,

3. Supply reduction and fight against illicit trafficking,
4. Evaluation, monitoring, information, training

5. International cooperation

In the second specific goal of the Strategy there is a part that refers to a compre-
hensive policy on drug demand reduction where treatment, prevention, harm re-
duction and social care are central issues. Since drug use is a complex phenom-
enon that has health and social consequences for the people involved in drug use,
it is necessary to develop health and social services that will target people who use
drugs. One of the main principles of the Strategy is protection of human rights and
against the social exclusion of people who use drugs. The principle of a balanced
approach requires coherent and complementary drug policy regarding drug sup-
ply reduction and drug demand reduction. In that respect the drug demand reduc-
tion framework needs to strike a balance between prevention of drug use, treat-
ment, harm reduction and social care.*The specific goals need to be accomplished
by establishing effective and accessible preventive programmes and cost effective
and accessible treatment programmes. In local communities and within organiza-
tions and institutions in the public and private sector, drug use is prevented, drug
related health and social harms are reduced and the social reintegration of drug
users has been advanced.’

According to the specific aims of the strategy, NGOs should be involved in the
coordination of activities on a local level and are part of the structures responsible
for the local approach to the drug problem (specific aim 1, result 4). The involve-
ment and participation of civil society, NGOs, the general public and drug users
in particular in the realization of the activities aimed at strengthening drug de-
mand reduction, has been facilitated and is based on the principle of shared re-

8. Ministry of Health National Drug Strategy 2006-2012, page 12.
9. Ministry of Health National Drug Strategy 2006-2012, page 13.
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sponsibility and subsidiarity (specific aim 1, result 5). The NGO HOPS- Healthy
Options Project Skopje covers 3 needle and syringe programmes and one mobile
unit in Skopje. According to the Strategy, the activities of the NGOs are very im-
portant in the programs for: changing social perceptions and relations towards
the drug phenomenon; primary prevention; harm reduction programmes; the
protection of human rights; the effort put into the improvement of the conditions
for treatment; the creation of help and information services; counseling, social
and psychosocial clubs, etc.!® However, most of them are limited in their scope
of implementation, and are usually part of the projects which are, almost exclu-
sively, financed by foreign organizations and foundations. Regarding the involve-
ment of the NGO sector, the National Drugs Strategy considers civil society as
an important partner in achieving the aims and objectives of the National Drugs
Strategy and National Drug Action Plan(s). The functioning of harm reduction
programmes could be seen as a good practice between governmental and non-
governmental organizations.

The strategy is in line with the European Drug Strategy and mostly covers all the is-
sues related to drugs, drug use and drug control. There are shortcomings related to
implementation of certain activities. The Strategy does not give much attention to
programmes for re-socialization and rehabilitation of drug users."!

The initial documents directly related to the issue of drug use are the treaties re-
garding drugs from the United Nations that Macedonia acceded after the dis-
solution of Yugoslavia. Thus, the Republic of Macedonia acceded to the Single
Convention on narcotic drugs from 1961 and the amendment of this Conven-
tion by the Protocol to the Single Convention on narcotic drugs from 1972 as
well as the Convention on psychotropic substances from 1971 and United Na-
tions Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Sub-
stances from 1988.

2. National substantive Criminal Law

According to the Criminal law in Former Yugoslav Republic of Macedonia there
is a distinction between a misdemeanor and a felony/criminal act. The Criminal
Code'? regulates criminal acts of different types depending on the damage. There
are crimes against life and body, crimes against the freedoms and rights of people,

10. Ministry of Health National Drug Strategy 2006-2012.

11. The Director of Bureau of drugs and the president of Inter ministerial Commission shares this
opinion.

12. Official Gazette of the Republic of Macedonia no. 37/96; 80/99; 04/02; 43/03; 19/04; 81/05;
60/06; 07/08; 139/08; 114/09; 51/11; 135/11; 185/1. Criminal Code. The Criminal Code was
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crimes against elections and voting, crimes against work relations, crimes against
honor and reputation, crimes against sexual freedom and sexual morality, crimes
against marriage, family and youth, crimes against human health," crimes against
the environment, crimes against property, crimes against cultural monuments, ar-
chive materials and natural rarities, crimes against public finances, payment op-
erations and the economy, crimes against the general safety of people and prop-
erty, crimes against safety in public traffic, crimes against the state, crimes against
the armed forces, crimes against official duty, crimes against the judiciary, crimes
against legal traffic, crimes against the public order, crimes against humanity and
international law.

A crime is defined as an unlawful act which is determined by law to be a crime, and
whose characteristics are determined by law.!* An act is not a crime even though
it contains characteristics of a crime, when it is an act of minor significance, be-
cause of the lack or insignificance of the damaging consequences and the low level
of criminal responsibility of the offender.'” Under the Law, misdemeanor is an un-
lawful act determined by law as such, with characteristics determined by Law for
which a certain sanction is prescribed.'®

Sanctions under criminal law

The Criminal Code prescribes the following sanctions: punishments, alterna-
tive measures, security measures and educational measures. The punishments are
prison, fine,prohibition from carrying out a profession, activity and liability, prohi-
bition of vehicle operation and expulsion of a foreigner. Since 2004, with amend-
ments of the Criminal Code, alternative measures have been incorporated in the
criminal law system. Some of these measures already existed in the previous cat-
egorization of sanctions in the Criminal Code. However, the classification as al-
ternative measure as well as the enlargement of their number, point out that the

adopted in 1996 and since now it was amended and changed many times. The drug related
provisions were amended once in 2009.

13. The criminal act unauthorized production and release for trade of narcotics, psycho-
tropic substances and precursors regulated in Article 215 of the Criminal Code and the
criminal act enabling the taking of narcotics, psychotropic substances and precursors
regulated in Article 216 are considered drug-related crimes and are classified as crimes
against health.

14. Official Gazette of the Republic of Macedonia no. 37/96; 80/99; 04/02; 43/03; 19/04; 81/05;
60/06;07/08; 139/08; 114/09; 51/11; 135/11; 185/1. Criminal Code Article 11.

15. Official Gazette of the Republic of Macedonia no. 37/96; 80/99; 04/02; 43/03; 19/04; 81/05;
60/06; 07/08; 139/08; 114/09; 51/11; 135/11; 185/1. Criminal Code Article 8 paragraph 1.

16. Official Gazette of the Republic of Macedonia no. 62/06. Law on misdemeanor, Article 5.

155



osms DRUG POLICY AND DRUG LEGISLATION IN SOUTH EAST EUROPE

system of sanctions is directed toward alleviation, humanization and redefinition
of the sanctioning policy. These measures include probation, probation with su-
pervision, probationary suspension of the criminal procedure, community service,
court remand and house arrest. The aim of the alternative measures is not to use a
punishment for lighter crimes against the criminally responsible person when this
is not necessary because of criminal-legal protection, and when it may be expected
that the warning with a threat of punishment or the warning itself will have suffi-
cient influence upon the offender not to commit any more crimes. The educational
measures can be imposed on minors and this is regulated by the Law on juvenile
justice.”” Under the Law on misdemeanors the authorities can sentence only fines
regulated by a specialized law.

Custodial sentences are served in prisons according to the rules and procedure
specified in the Law on Execution of sanctions.!® The previously existent proba-
tion, probation with supervision and court remand, are adjourned with condition-
al termination of criminal procedure, community work and house arrest. Proba-
tion is a separate penalty and can be imposed by the court if it is among the sanc-
tions provided for the specific offence. With probation, the court determines the
punishment for the offender while at the same time determining that this punish-
ment will not be executed if the oftender does not commit a new crime during a
court-specified period, which cannot be shorter than one or longer than five years.
This period is known as a control period. There, the offender is put on check in the
community. The court may determine in the probation that the punishment will
also be executed if the offender does not repay the property gained by the perpe-
tration of the crime, if he does not compensate the damages which he caused with
the crime, or if he does not fulfill any other obligations foreseen by the criminal-le-
gal provisions. The assessment of the offender’s behavior is done not only through
controlling whether the offender had fulfilled the obligations issued by the court
but also if the damage was compensated, if the property was returned etc. The pro-
bation can be imposed when the offender is sentenced to an imprisonment of two
years or a fine. It can also be imposed when a punishment of imprisonment with
duration of up to two years or a fine has been determined, if the circumstances of
the case allow the court to apply the provisions for mitigation of punishment. In
the decision making process whether a probation will be pronounced, the court
should take into consideration the offender’s personality, his/her previous life, his/
her behavior after the perpetrated crime, the extent of criminal responsibility, and
other circumstances under which the crime has been committed. The court will re-

17. Official Gazette of the Republic of Macedonia no. 87/07. Law on juvenile justice.
18. Official Gazette of the Republic of Macedonia no. 2/2006. Law on execution of sanctions.
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voke the probation if during the control period the offender commits one or more
crimes for which a punishment of imprisonment of two years or longer has been
defined. The court will also revoke the probation if it comes to its knowledge after
pronouncing it, that the offender has committed a crime prior to being sentenced,
and if it evaluates that there would be no reason for pronouncing a probation if it
had known about that crime.

In cases where the court evaluates that probation will not influence the offender suf-
ficiently to not commit crimes again, and the circumstances related to the offender
justify the expectation that the aim of the probation will be achieved if measures
of help, care, supervision or protection are determined, the court will determine
probation with supervision. When the court pronounces supervision, it may de-
termine one or more obligations. For the purposes of this report it is important to
highlight the following measures: 1. not visiting certain types of premises or other
places where alcoholic drinks are served and where gambling exists; 2. prohibition
of using alcoholic drinks, narcotics or other similar psychotropic substances and 3.
submitting to medical treatment or social rehabilitation in appropriate specialized
institutions.

For criminal acts committed under exceptionally mitigating circumstances, when
there is consent by the offender who has to be a first time offender and if the pun-
ishment for the committed crime is imprisonment of up to 3 years or a fine, com-
munity work can be given as a sentence. This measure means that the offender will
work several hours of unpaid work for the benefit of the community. The court can
pronounce that the offender is obliged to work at least 40 of maximum 240 hours
of unpaid work, at least 5 hours a day over a period of 12 months. The community
work is done in state institutions, public institutions, humanitarian organizations
etc. Contrary to the other alternative measures, house arrest is not a measure that
avoids imprisonment, but a way to alter the institution or place where the offender
will serve the punishment in his/her home. The house arrest is not a substitute for
prison, but substitutes the manner in which the sentence is served. This sanction
can be pronounced for a criminal act for which the law prescribes fine or impris-
onment of up to one year and if the offender is old, weak, and unhealthy or if the
offender is a pregnant woman. Effectuating this sanction requires the availability
of technical equipment that will monitor the movement of the offender. If the of-
fender disobeys the prohibition on leaving the house, the court can withdraw this
sanction and will order execution in a regular prison facility. An offender serving
a prison sentence could be released from prison earlier. This is called ‘conditional
release’ and is possible only if the offender has already served at least half of the
penalty and has demonstrated his or her correction through exemplary conduct
and honest attitude to work.
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Drug related offences

According to the Criminal Code there are two types of drug related crimes. The
unauthorized production and release for trade of narcotics, psychotropic sub-
stances and precursors regulated by Article 215 and enabling the taking of narcot-
ics, psychotropic substances and precursors regulated by Article 216 are consid-
ered as drug-related crimes. The Article 215 paragraph 1 states that “production,
processing, sale or offering for sale, or when for the purpose of selling, buying, keeping
or transporting, or mediating in the selling or buying, or in some other way releasing
for trade, without authorization, narcotics, psychotropic substances and precursors,
will be punished with imprisonment of one to ten years”” If the crime is committed
by several persons, or if the offender of this crime organized a network of resel-
lers or mediators, the offender shall be punished with imprisonment of at least five
years.! The national law does not recognize the difference between soft and hard
drugs as long as the substance is illegal and controlled. In September 2009 the Arti-
cle 215 of the Criminal Code was amended with a new paragraph which states that
if the crime is conducted with a smaller amount of narcotic drugs, psychotropic
substances and precursors the punishment can be from six months to three years
of imprisonment.?® While drafting the amendments, the legislator did not define
the amount that will be considered as smaller concerning the proper implementa-
tion of the provision. After the adoption of the amendments, the Prosecutor’s office
encountered problems in formulating an indictment related to a certain amount
of drugs. Therefore the State Prosecutor delivered a compulsory directive on what
should be considered a smaller amount while drafting the indictment.! Accord-
ing to this decision a smaller amount shall be considered 5 grams of marijuana, 2
grams of heroin, and 2 grams of cocaine and it will be prosecuted under paragraph
2, Article 215 from the Criminal Code. Furthermore, if a person without authori-
zation manufactures, procures, mediates, or gives out for use equipment, materi-
als or substances, which he knows are intended for the production of narcotics,
psychotropic substances and precursors, shall be punished with imprisonment of
one to five years.?? The narcotics, psychotropic substances and precursors, and the

19. Official Gazette of the Republic of Macedonia no. 37/96; 80/99; 04/02; 43/03; 19/04; 81/05;
60/06;07/08; 139/08; 114/09; 51/11; 135/11; 185/1.Criminal Code Article 215 paragraph 3.

20. Amendment of Criminal Code article 215 paragraph 2 was changed in paragraph 3 and a new
paragraph 2 was added.

21. Public prosecution of the Republic of Macedonia. Compulsory directive Dov.no. 16/2010
from 14.04.2010.

22. Official Gazette of the Republic of Macedonia no. 37/96; 80/99; 04/02; 43/03; 19/04; 81/05;
60/06; 07/08; 139/08; 114/09; 51/11; 135/11; 185/1.Criminal Code Article 215 paragraph 4.
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means for their production, transportation and distribution shall be confiscated.®
Moreover, if we analyze the wording of the first paragraph regarding the possession
of drugs it clearly states that if “for the purpose of selling, buying, keeping or trans-
porting, or mediating in the selling or buying” it will be sanctioned. It means that
possession for personal use is not covered by Article 215 of the Criminal Code.

Apart from the possession of drugs, drug use is regulated under Article 216 where
enabling the taking of narcotics, psychotropic substances and precursors is stipu-
lated. Under this article “anyone who induces another to take narcotics, psychotropic
substances and precursors, or who gives narcotics, psychotropic substances and pre-
cursors to another for this person or someone else, or who makes available premises
for the taking of narcotics, psychotropic substances and precursors, or in some other
way enables another to take narcotics, psychotropic substances and precursors, will be
punished with imprisonment of three months to five years”** The second paragraph
of the same article provides a more severe sentence from one to ten years of impris-
onment if the crime is committed towards a juvenile person, or towards several
persons, or if it has caused especially severe consequences.

In order to distinguish a crime from a misdemeanor regarding drug use it is indis-
pensable to consider the Law on misdemeanors against public order and peace®
which regulates that “resorting to the use of narcotic drugs and psychotropic sub-
stance in a public space will be fined from 200 up to 500 Euros”*® The application of
this provision is possible if drug use happens in a public space which is defined as a
place where an undefined number of people can have free access without any pre-
condition (a street, school, square, picnic place, harbor, waiting rooms, catering,
business or craft stores) or under certain conditions (sport stadiums, playgrounds,
public transportation, cinema, theater and concert halls, exhibition rooms, gardens
etc) or in places which are sometimes used for such purposes (grounds or premises
in which public gatherings, performances, competitions etc. are organized). Under
this law, violation of public order and peace will be considered places which are not
treated as public unless it is readily visible from a public space (a balcony, terrace,
tree, pillar, stairs etc) or the consequences of the act happen in a public place.

23. Official Gazette of the Republic of Macedonia no. 37/96; 80/99; 04/02; 43/03; 19/04; 81/05;
60/06;07/08; 139/08; 114/09; 51/11; 135/11; 185/1.Criminal code Article 215 paragraph 5.

24. Official Gazette of the Republic of Macedonia no. 37/96; 80/99; 04/02; 43/03; 19/04; 81/05;
60/06;07/08; 139/08; 114/09; 51/11; 135/11; 185/1.Criminal Code Article 216 paragraph 1.

25. Official Gazette of the Republic of Macedonia no. 31/2007. Law on misdemeanors against
public order and peace.

26. Official Gazette of the Republic of Macedonia no. 31/2007. Law on misdemeanors against
public order and peace, Article 20.
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3. National drug laws and institutions

The cultivation, production and trade of drugs is defined and regulated under the
Law on control of drugs and psychotropic substances. Under this law, cultivation
is considered to be the sowing, planting, cultivating or cropping of plants or in any
other way collecting pieces of plants from which an opioid drug can be produced.
Production is defined as preparation, processing, mixing, refining, production and
any other activity from which an opioid drug can be obtained or which helps to get
an opioid drug, a psychotropic substance or their concoction. Furthermore, trade
is any act of releasing into the market an opioid drug, psychotropic substance,
plant, a piece of a plant or any such import, export, transit and supply. The Law on
control of opioid drugs and psychotropic substances regulates the procedure for
legal cultivation, production or trade of drugs by licensed entities that fulfill strict
requirements stipulated in the law. Illicit cultivation, production and trade of drugs
is sanctioned under the Criminal Code.

Drug related sentences

There are general rules for the court when pronouncing a sentence within the limits
prescribed by the law for each crime. The court should take into consideration all
the circumstances that have influenced the decrease or increase of the punishment,
and especially: the level of criminal responsibility, the motives for the perpetrated
crime, the extent of endangerment or damage to the protected goods, the circum-
stances under which the crime was committed, the contribution of the victim in the
perpetration of the crime, the previous life of the offender, his/her personal circum-
stances and his/her behavior after the perpetrated crime, as well as other circum-
stances that concern the personality of the offender. Thus, the Criminal Code does
not explicitly assert drug addiction as a mitigating or an aggravating circumstance.
When the court metes out the punishment to the offender for the committed crime,
perpetrated in repetition, it will especially have in mind whether the previous crime
is of the same kind as the new crime, whether the crimes were committed with the
same motives and how much time has passed since the previous sentence, respec-
tively since the punishment was served or was pardoned. The case law in this regard,
is incoherent. Since the judges have discretion to evaluate the circumstances of the
case there are some sentences that have considered drug addiction as a mitigating
circumstance, while others have regarded it as irrelevant to the sentence. In practice,
very often drug addicts are recidivists of different crimes and recidivism is definitely
considered as an aggravating factor for the sentence.

The Criminal Code prescribes a sentence for each criminal act. However, there are
legal margins of minimum and maximum sentences that can be imposed on the

160



COUNTRY REPORT FORMER YUGOSLAV REPUBLIC OF MACEDONIA Locms

offender. Thus, imprisonment cannot be shorter than 30 days or longer than 15
years. When the law provides life imprisonment for certain criminal acts (e.g. first-
degree murder, genocide, and robbery with fatal consequences etc.) a sentence of
20 years of imprisonment can be assigned. As previously mentioned, drug related
crimes are sentenced depending on the amount of drugs confiscated, where the of-
fender can be charged from six months to three years imprisonment for smaller
amounts or one to ten years of imprisonment for greater amounts. The case-law in
this respect shows lower sentences for drug related offenders than the legal maxi-
mum prescribed by the Criminal Code.

Regarding the statistics of sentences imposed under Article 215, the Ministry of
justice has produced information on the legal aspects and practical experience
related to the prosecution of offenders of the criminal act - illegal drug traffick-
ing.?” The statistics in this information present all crimes related to illegal drug traf-
ficking which includes Article 215 and 216. In the period 2005-2008 there were
602 cases in 22 Basic Courts processed under Article 215 and 216 of the Criminal
Code. The most frequent drug related cases in the period of 2005-2008 were in the
Basic Criminal Court in Skopje - a total of 206. Based on the information, there
were 137 probation convictions, 280 sentences with up to one year imprisonments,
113 sentences with up to two years of imprisonment, 64 sentences with up to three
years of imprisonment, 15 sentences with up to four years of imprisonment, 15
sentences with up to five years of imprisonment, 12 sentences with up to six years
of imprisonment, 3 sentences with up to seven years of imprisonment, 3 sentences
with up to eight years of imprisonment and 6 sentences with up to 8 years of im-
prisonment. According to the State statistical office data for 2010 and 2011% here
are the results related to drug related offences:

o Accused adult perpetrators for unauthorized production and release for trade of
narcotics, psychotropic substances and precursors

year | total | female | convicted | investigation | Charge | charge | security
terminated | dropped | rejected | measures

2010 | 313 7 293 3 8 9 /
2011 | 464 19 420 9 16 17 2

27. Government of the Republic of Macedonia, Ministry of Justice. Information on the legal as-
pects and practical experience related to prosecution of the offenders of criminal act illegal
drug trafficking, January 2009.

28. State statistic office. Perpetrators of criminal offences in 2011, July 2012 and Perpetrators of
criminal offences in 2010, November 2011.
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o Accused for facilitating the use of narcotics, psychotropic substances and pre-

cursors
year | total | female | convicted | investigation | charge | charge | security
terminated | dropped | rejected | measures
2010 | 46 / 44 / 2 / /
2011 | 67 6 59 4 1 3 /

« Convicted adult perpetrators for unauthorized production and release for trade
of narcotics, psychotropic substances and precursors

Year main secondary probation
con- | fe- | pun- | im- |fine|fine |Prohibi- | Prohibi- | Expul- | im- |fine
victed | male | ish- | pris- tion tion | sionof | pris-
ment | on- from | from | afor- | on-
total | ment engag- | operat- | eigner | ment
ingin ing from
apro- |amotor | the
fession | vehicle | country
2010| 293 6 220 | 214 | 5 | / / 1 / 72 1
2011 | 420 18 282 | 264 | 14| 1 / / 3 138 | /

« Convicted for facilitatin

g the use of narcotics, psychotropic substances and pre-

cursors
Year main secondary probation
con- | fe- | pun- | im- |fine|fine | Prohibi- | Prohibi- | Expul- | im- |fine
victed | male | ish- | pris- tion tion | sionof |prison-
ment | on- from | from | afor- | ment
total | ment engag- | operat- | eigner
ingin ing from
apro- |amotor | the
fession | vehicle | country
2010 | 44 / 24 24 / / / / / 20 /
2011| 59 4 27 27 | 1| / / / 32 /
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« Convicted for unauthorized production and release for trade of narcotics, psy-
chotropic substances and precursors by type of sentence applied

Year Imprisonment
5-10years | 3-5years | 2-3years | 1-2years | 6-12 months | upto6months
2010 11 16 15 46 74 52
2011 26 18 22 49 73 73
Year fine
up to 5000 denars | 5001-100000denars | 100001-300000 | more than 300000
2010 / 1 1 3
2011 / 2 4 8
year alternative measures- probation
imprisonment fine
over 6-12 3-6 upto3 | upto | 5001- over
oneyear | months months | months | 5000 | 100000 | 100000
denars | denars | denars
2010 19 40 7 6 / / 1
2011 32 56 33 17 / / /
alternative measures
Probation Probationary | Community Court House
with suspension of service repri- arrest
protective the criminal mand
supervision procedure
2010 / / / / /
2011 / / / / /

« Convicted for facilitating the use of narcotics, psychotropic substances and pre-
cursors by type of sentence applied

Year Imprisonment

5-10years | 3-5years | 2-3years | 1-2years | 6-12 months | upto6months
2010 / / 1 1 12 10
2011 / / 1 4 12 10
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Year alternative measures- probation
imprisonment fine
overone | 6-12 3-6 upto3 up to 5001- over
year | months | months | months | 5000 100000 100000
denars denars denars
2010 3 15 2 / / / /
2011 5 17 8 2 / / /

There is no available data on the amount of drugs used as a basis for conviction. In
that respect it is impossible to analyze how many offenders were drug traffickers
and how many of them were convicted because they possessed a smaller amount
for personal use.

In 2011, under the Law on misdemeanors against public order and peace, 517 ad-
ministrative procedures against 538 persons were initiated on the basis of drug use.
Most of the acts, or 491, were committed in urban areas, and 277 misdemeanors
were committed by people above 25 years of age. From the total number of report-
ed cases, 26 were female, 28 minors and one foreigner.”

In the judicial system of the Former Yugoslav Republic of Macedonia, the criminal
jurisdiction falls to the basic courts as first instance courts, appellate courts as sec-
ond instance and Supreme Court. The basic courts with basic jurisdiction can hear
criminal cases for crimes for which the prescribed sentence is less than five years of
imprisonment. The basic court with wider jurisdiction can hear criminal cases for
crimes for which the prescribed sentence is more than five years of imprisonment.
In 2008 in Basic court Skopje 1, a specialized judicial unit for organized crimes and
corruption was established, with jurisdiction for the whole territory of the Former
Yugoslav Republic of Macedonia. In addition to other organized crimes, it is au-
thorized to hear cases of unauthorized production and release for trade of narcot-
ics, psychotropic substances and precursors from Article 215 paragraph 3 where
the offender of this crime has organized a network of resellers or mediators. The
principle of universal jurisdiction is not applied to any drug related crimes. The
courts in Former Yugoslav Republic of Macedonia can hear cases for drug related
crime only if the offence has been committed on its territory or by a Macedoni-
an citizen abroad. The criminal law is also applicable to everyone who commits a
crime on a domestic ship or in a domestic aircraft, regardless where the ship or air-
craft is at the time the crime was committed. The criminal code will be applied to

29. http://www.mvr.gov.mk/ShowAnnouncements.aspx?ItemID=10933&mid=1094&tabld=20
1&tabindex=0
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anyone who commits crimes against the state or counterfeits money of the Former
Yugoslav Republic of Macedonia irrespective of whether the crimes were commit-
ted abroad.

4. Drug law enforcement in practice

The Ministry of interior registers anyone who comes into contact with the police
related to drug use or criminal act related to drugs. The Register does differentiate
between people who have used cannabis for the first time and people addicted to
heroin.* Based on this Register many people who use drugs are known to the po-
lice and are very frequently subject to searches, arrests and harassment.*! Further-
more, people who use drugs are often involved in petty crimes in order to support
their daily use. Under such circumstances they get arrested by the police and are
maltreated based on their addiction. During 2011, 257 new drug users were regis-
tered and their total number according to the latest annual report of the Ministry
of interior is 9,864 drug users.**

Drug cultivation is regulated by the Law on control of opioid drugs and psycho-
tropic substances and illicit cultivation is sanctioned by the Criminal Code. There
is a continuing trend of confiscation of marijuana with 297 cases, then the confis-
cation of heroin in 113 cases, 79 stems and seeds of cannabis sativa, 25 cases of con-
fiscated amphetamine, 10 cases of cocaine etc. Marijuana is also the leading drug
when it comes to the amount of confiscated substance.*

According to the Law on criminal procedure® pre-trial detention can be imple-
mented if the court has justified suspicions that a person who has committed a
crime will hide, ensure that his identity cannot be detected or if there are other cir-
cumstances emphasizing danger of escape; if there is a justified fear that he will
destroy the traces of the crime or if certain circumstances point to the likelihood
that he will affect the investigation by influencing the witnesses, collaborators or
conceivers; and if certain circumstances justify the fear that he will commit a crime

30. Ministry of Health, National Drug Strategy 2006-2012.

31. Monthly reports from the free legal service provided to drug users in HOPS-Healthy Options
Project Skopje

32. http://www.mvr.gov.mk/ShowAnnouncements.aspx?ItemID=10933&mid=1094&tabld=20
1&tabindex=0

33. http://www.mvr.gov.mk/ShowAnnouncements.aspx?ItemID=10933&mid=1094&tabld=20
1&tabindex=0

34. Official Gazette of the Republic of Macedonia n0.15/2005. Law on criminal procedure con-
solidated text and Official Gazette of the Republic of Macedonia no.150/2010. Law on crimi-
nal procedure.
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again, or he will complete the attempted crime or will commit a crime which he
threatens to commit. The pre-trial detention can be replaced by one of the other
measures provided in the law such as bail, house arrest, promise that the offender
will not leave the home and other preventive measures that will ensure the pres-
ence of the offender (temporary depositing of the passport, temporary depositing
of driving license and obligation for the offender to check in at a certain institu-
tion). Mandatory treatment cannot be imposed by the court at the pre-trial stage.
The voluntary treatment or the ongoing treatment of the offender can be taken
into account in deciding on the type of measure that is going to be imposed on the
offender. According to the data from the State statistics office, the reported adult
perpetrators for crimes against health and duration of detention in 2010 and 2011%
are as follows:

« Reported offenders for crimes against health and duration of detention

duration of detention
year total upto3 | over3- | overl5 | overl |over2-3 | over3
reported | days | 15days | days- | month-2 | months | months
one months
month
2010 115 / 17 32 15 6 45
2011 80 / 8 11 17 20 24

Drug dependence is not evaluated during interrogation. Since the Criminal Code
does not stipulate drug dependence as a mitigating or aggravating circumstance
there is no legal obligation to affirm if the offender is drug dependant.

According to the Law on criminal procedure there is a possibility for special inves-
tigative measures for crimes for which the prescribed sentence is a minimum of
four years of imprisonment or a crime for which the prescribed sentence is maxi-
mum five years of imprisonment but it is committed by an organized group. The
special investigative measure can be imposed in addition to other criminal acts,
when there is a justified suspicion that someone committed the crime - unauthor-
ized production and release for trade of narcotics, psychotropic substances and
precursors from Article 215 paragraph 1 and 3 of the Criminal Code. These meas-
ures are: insight and searching in the computer system, confiscation of computer
system or part of it or the computer data-base, secret surveillance, monitoring and
visual-sound recording of persons and objects with technical equipment, simulat-
ing purchase of objects, as well as simulating bribery and simulating acceptance of

35. State statistic office. Perpetrators of criminal offences in 2011, July 2012.
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bribe, controlled delivery and transport of persons and objects; using people with
hidden identity for monitoring and collecting information or data, opening an ap-
parent (simulated) bank account, where funds which originate from the commit-
ted criminal deed can be deposited and registration of apparent (simulated) com-
panies or usage of the existing companies for collecting data. The special investiga-
tive measure can be implemented upon written order by the investigative judge or
the prosecutor.

5. Sentencing level and the prison situation

Based on the latest annual report of the Directorate for execution of sanctions®®,
in 2011 629 new prisoners (620 male, 9 female) checked in voluntarily, 1,084
convicted persons were brought to prison and 182 were transferred from pre-
trial detention. The sanctions in the Former Yugoslav Republic of Macedonia
are executed according to the Law on execution of sanctions from 2006.” The
network of institutions where the sanctions are executed consists of sanction-
correctional institutions and education-correctional institutions. The sanction-
correctional facilities are: Sanction-correctional facility Idrizovo Skopje with
an open department in Veles, Sanction- correctional facility Stip, Sanction-cor-
rectional facility -open type Struga, Prison Bitola, Prison Gevgelija, Prison Ku-
manovo with an open department in Kriva Palanka, Prison Ohrid, Prison Prilep,
Prison Skopje, Prison Strumica and Prison Tetovo. Education-correctional insti-
tutions are located in Tetovo and Skopje. The categorization of prisoners is done
based on the type of sanction, sex, age and whether the convicted is a recidivist.
The overcrowded prisons remain one of the biggest problems of the sanctioning
system in the country.®

The prison population has increased by some 25% to 2,505 inmates (2,158 sen-
tenced prisoners and 347 persons on remand) in the four years since the periodic
visit in May 2006, for an overall official capacity of some 2,000.%

36. Directorate for execution of sanctions. Annual report for 2011.

37. Official Gazette of the Republic of Macedonia. Law on execution of sanctions no.2/2006.
38. Ombudsperson office of the Republic of Macedonia. Annual report for 2011. CPT report.
39. CPT report for 2010.
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custodial facility Number of convicted persons on 31.12.2011
first time offenders | recidivists | total
Sanction correction facility Izdrizovo 571 745 1316
Sanction correction facility Stip 42 190 232
Sanction correction facility-open 33 10 43
type Struga
Prison Skopje 153 20 173
Prison Tetovo 76 10 86
Open Unit Kriva Palanka 19 5 24
Prison Bitola 52 27 79
Prison Prilep 26 39 65
Prison Strumica 89 16 105
Prison Gevgelija 48 20 68
Prison Ohrid 20 1 21
TOTAL 1129 1083 2212

Source: Directorate for execution of sanctions. Annual Report for 2011

As previously mentioned, the law does not make a distinction between possession
of drugs and trafficking. All cases of drug related offences are processed under the
Article 215 of the Criminal Code for unauthorized production and release for trade
of narcotics, psychotropic substances and precursors which is comprehended in the
chapter of crimes against health. According to the data from the Directorate for ex-
ecution of sanctions the number of prisoners convicted for crimes against health on
31.12.2011 was 300 prisoners, out of which 152 were convicted for the first time and
148 recidivists.* There is no available statistical data on the number of prisoners con-
victed for drug related crimes or for recidivists convicted for drug related crimes.*!

Regarding drug use in prisons, the Committee for prevention of torture in its last
report for the Former Yugoslav Republic of Macedonia*? emphasized the rising

40. Directorate for execution of sanctions. Annual report for 2011.

41. Information presented by representative from the Directorate for execution of sanctions
24.08.2012.

42. European Committee for Prevention of Torture and Inhuman and Degrading Treatment or
Punishment. Report to the Government of the Former Yugoslav Republic of Macedonia carried
out by the European Committee for Prevention of Torture and Inhuman and Degrading Treat-
ment or Punishment (CPT) from 21 September to 1 October 2010, Strasbourg January 2012.
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number of prisoners with. substance abuse problems and the widespread availabil-
ity of illicit drugs in the Idrizovo Prison. Thus, in 2011 in five prison facilities 74,21
grams marijuana, 11,81 grams heroin and 0,1 gram mix of tobacco and marijuana
was confiscated from 29 prisoners. In that respect, besides the access to methadone
it is necessary to develop harm reduction services within the prisons to prevent
Hepatitis C and HIV transmission. In the Committee’s view, the priority at Idri-
zovo Prison should be to prevent hepatitis C infections through an active harm
reduction policy. The Committee has also recorded numerous incidents of fights
among prisoners occurring as various groups battle to control the trade in drugs,
mobile phones, etc.*

1. Regarding the health services within the prison facilities there are difter-
ent reports by national and international organizations and institutions
that express concern about the low level of health care within custodial
facilities.** In 2011, prisoners mostly appealed to the Ombudsperson of-
fice on inappropriate and untimely health care.* Under the Law on con-
trol of drugs and psychotropic substances Idrizovo Prison is classified
as a regional centre for the treatment of addicts. Since 2005 through the
programme for building a coordinated response for prevention of HIV/
AIDS supported by the Global Fund, a programme for methadone treat-
ment in the Idrizovo Prison has existed. However, methadone detoxifica-
tion was not offered nor was there any psycho-social support to accompa-
ny the methadone maintenance. Since the beginning of 2012 methadone
programmes have been introduced at the prison in Bitola and Skopje
and the new HIV strategy plans to increase the number of prisons that
have methadone programmes.* In the period from June 2010 to April
2011 the non-governmental organization HOPS Healthy Options Project
Skopje provided psychosocial support five days a week to prisoners with
drug problems. During its visit in Former Yugoslav Republic of Macedo-
nia, the Committee for the prevention of torture observed that drug mis-
use remains a major challenge at Idrizovo Prison, and yet too little was
being done to address the rising numbers of prisoners with a substance

43. CPT report for 2010.

44. CPT report for 2010, Helsinki Committee for Human Rights of the Republic of Macedonia,
Annual report for 2011, Ombudsperson office of the Republic of Macedonia, Annual report
for 2011.

45. Ombudsperson office of the Republic of Macedonia. Annual report for 2011.
46. Information presented by representative from the Directorate for execution of sanctions
24.08.2012.
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abuse problem and the widespread availability of illicit drugs. This state
of affairs continues to have negative repercussions on all aspects of prison
life.*” Based on the findings of the Ombudsperson, in October 2010 there
were 187 registered drug addicts in the Idrizovo Prison, but the estimates
were that there are 300 prisoners who are drug addicts. Except for the
availability of methadone there are no harm reduction services available
in the prison. There are also no statistics on the situation with Hepatitis
C in the prison, nor a clear policy on how to deal with the problem. Cur-
rently there is an ongoing process of drafting a new national strategy for
HIV that will contain a chapter on the prison situation. The strategy fore-
sees development of protocols for dealing with drug dependent prisoners,
a protocol for distribution of condoms for the prisoners and a protocol for
health care of people with Hepatitis C, HIV/AIDS and other infectious
diseases. There is no potential for developing a mechanism for the diver-
sion of drug users from prison into community based treatment.*®

Regarding the social reintegration of prisoners after the execution of their sanction,
there is no comprehensive strategy for their rehabilitation and re-socialization. The
law on execution of sanctions regulates the procedure for preparation of prisoners
before their release from prison. After their liberation, the role of reintegration is
transferred to the centers for social care.*’

6. Initiatives for drug law reform undertaken by the government
and/or the parliament in the last 10 years

The most important initiatives for drug related policies in the last 10 years in the
Republic of Macedonia are the following:

1. In December 2006 the Government adopted the National Drug Strategy 2006-
2012. The Strategy was drafted by a working group of the Ministry of Health and
representatives from Ministries and civil society organizations. Currently there is
an initiative for drafting a new Strategy for the period of 2012-2017.

2. The Law on control of opioid drugs and psychotropic substances was prepared
by a working group formed by the Ministry of health. The civil sector was not in-
volved in the drafting process and had no chance to provide input on the text of

47. CPT report for 2010.

48. Information presented by representative from the Directorate for execution of sanctions
24.08.2012.

49. Information presented by representative from the Directorate for execution of sanctions
24.08.2012.
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the law. Immediately after the draft was publicized there was an initiative signed
by 15 NGOs, experts and one state institution with a proposal for improvement
of the draft text and its adjustment according to the national drug strategy. Al-
though the law was supposed to be in line with the Strategy and International drug
related Conventions, there are certain provisions that are in opposition with the
basic principles of the Strategy on the balanced approach between drug demand
and drug supply reduction. Instead of using the vocabulary on demand and supply
reduction, one of the aims of the law is eradication of misuse of drugs and psy-
chotropic substances. Article 3 of the law defines “misuse of opioid drugs and il-
licit use of opioid drugs” as cultivation of plants from which an opioid drug can
be produced, possession of resources for production of opioid drug, production,
trade and possession of opioid drugs, psychotropic substances, plants or parts of
plants from which opioid drugs can be produced, contrary to the provisions of this
law such as regards the usage of opioid drugs outside the therapeutic indications
in undue dosages or during the time outside the treatment. People who use drugs
which are not therapeutically indicated, or if they use drugs in undue dosages are
declared criminals that need to be prosecuted in the same manner as people who
produce and/or illicitly trade in opioid drugs. The definition of “trade” includes all
acts of putting into trade opioid drugs, psychotropic substances, plants, pieces of
plant such as import, export, transit, supply, buying, selling, trade, transfer, storing,
prescription etc. The trade includes supply and purchase that also refer to the crim-
inalization of supply of smaller amounts of drugs for personal use which is against
the aims of the Strategy. According to the Strategy, a modern, consistent, efficient
and effective national legislation is realized for the prevention and sanctioning of
unauthorized production and trafficking of illicit drugs, through the changes and
amendments of the existent legal regulations in accordance with the Internation-
al standards and the EU legislation and acquis, (defining the minimal quantity of
drugs for personal use). This aim of the strategy clearly states that the law should
make clear divisions between drug users and drug dealers and traffickers. The ini-
tiative of the civil society sector was also directed toward the most controversial
provision of the draft law that was imposing an obligation for all entities including
NGOs to report to the police any activity related to drug misuse. After pressure
from the signatories of the initiative, the provision was rephrased. Now Article 73
of the law stipulates an obligation for each entity to report to the police any people
who use drugs in public places. This was the only change that was accepted during
the drafting process.

3. The law for the control of precursors introduces the system of monitoring and
control of legal trade and control of precursors, with the aim of preventing smug-
gling and the diversion of precursors from legal to illicit channels. The overall ob-
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jectives of the law are the protection of human health and the environment from
the harmful effects of some precursors. In addition to the control of precursors list-
ed in the UN Convention of 1988, the Law on chemicals is important for control-
ling the substances included on the limited International Special Surveillance lists.

4. In September 2009 the Ministry of Justice proposed and the Assembly adopted,
an amendment to Article 215 of the Criminal Code. The provision was amended
with a new paragraph stating that if the crime is conducted with a smaller amount
of narcotic drugs, psychotropic substances and precursors, the punishment can be
from six months to three years of imprisonment. The amendment did not specify
which amount will be considered a smaller amount which concerns the proper im-
plementation of the provision. After the adoption of the amendments, the Pros-
ecutor’s office encountered problems in formulating an indictment related to a cer-
tain amount of drugs. Therefore the State prosecutor brought a formal decision on
what will be considered a smaller amount while drafting the indictment. Accord-
ing to this decision, a smaller amount is considered to be 5 grams of marijuana, 2
grams of heroin, and 2 grams of cocaine and it will be prosecuted under paragraph
2 from Article 215 of the Criminal Code.

5. In May 2007 the Government established a National Centre for Monitoring of
Drugs and Drug Addiction of the Former Yugoslav Republic of Macedonia. The
Centre is led by the head of the sector for controlled substances within the Bureau
of drugs at the Ministry of Health. The Center carries out informational, analytical,
science research, expert-consultative, and publishing activities and is the official
partner of the European Monitoring Centre for Drugs and Drug Addictions (EM-
CDDA) on behalf of the Former Yugoslav Republic of Macedonia, as well as a par-
ticipant in the European Network for Information in the field of drug addictions
(REITOX). Its activities are also directed towards registration within the Qualita-
tive European Drug Research Network, Exchange on Drug Demand Reduction
Action and European Legal Database on Drugs. Most of the ministries, institutions
and NGOs involved in drug-related issues provide data to the National Centre for
Monitoring of Drugs and Drug Addiction.

Recommendations

The overview of the current legislative framework regarding drug policy and laws
related to drug use in Former Yugoslav Republic Macedonia depicts inconsisten-
cies in the laws and strategic documents. The National Strategy is in line with the
European Drug strategy but the drug related laws are inconsistent with the Nation-
al Drug Strategy. Therefore it is necessary to review current drug laws and to adjust
them with the National Strategy related to sanctioning policy. The National Drug
Strategy advocates modern, consistent and effective national legislation that will
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define minimal quantity of drugs for personal use. The drug related laws do not
define minimal quantity for personal use. Moreover, in practice, all possessions are
sanctioned under the Criminal Code. In that respect the Government should pro-
pose amendments to the Criminal Code and the Law on control of opioid drugs
and psychotropic substances that would distinguish people who possess drugs for
personal use from people who possess drugs for trafficking.

The Strategy also encourages alternative sanctioning measures for perpetrators of
drug related petty crimes and misdemeanors. As previously described, the system
of alternative measures was introduced in 2004, but its implementation is still ab-
sent. The lack of ability to impose alternative measures leads to huge number of
incarcerations of drug users without the possibility for their appropriate rehabili-
tation and re-socialization. Compelling alternative measures such as community
work will not just individually sanction the offender, but the wider community will
also benefit. In that respect, it is necessary to establish a system for implementation
of alternative measures that will humanize the sanctioning policy in general and
will also have a positive implication on sanctioning drug users.

The situation with drugs in the prisons imposes the need to introduce measures
that will minimize the harm of a large number of imprisoned drug users. The fact
that there is presence of drug trade in prisons and not all drug user prisoners are
on methadone treatment, demonstrates the urgent need to develop harm reduc-
tion programmes in prisons in order to reduce the risks of Hepatitis C and HIV
transmission.
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Nikos Chatzinikolaou?

I. The current national strategy on drugs and drug legislation
in Greece

1. National Strategy on Drugs

Greece’s National Strategy on Drugs 2006-2012 was first adopted in 2006. Since
2008, it has been supplemented with the National Action Plan on Drugs 2008-
2012. At present, Greek policy on illicit drugs is documented in the National Ac-
tion Plan against Dependence 2011-12; it replaced the preceding National Strat-
egy on Drugs 2006-2012 and its associated Action Plan 2008-2012. Two more
action plans are envisaged that will deal with alcohol dependence and other ad-
dictions respectively’.

The Ministry of Health and Social Solidarity is principally competent to plan
and implement policies on demand reduction (primary prevention, treatment
and rehabilitation) as well as harm reduction, while the Ministry of Public Or-
der and Citizen Protection and the Ministry of Justice, Transparency and Human
Rights are accountable for the country’s law-enforcement and supply-reduction
policies.

The major organizations involved in drug policy implementation are:

The Greek Organisation against Drugs (hereafter referred to as OKANA), es-
tablished under Law 2161/1993 (Government Gazette A’ 119) and operational
since 1995, has been assigned with the coordination, monitoring and evaluation
of the overall policy implementation on demand reduction. OKANA is a self-
administered private legal entity that runs under the supervision of the Ministry
of Health and Social Solidarity. According to its Founding Charter, the Organ-

1. Lawyer, PhD in Law (Criminology & Crime Policy), senior researcher in the Department of
Criminal Law and Criminology of Law School, Aristotle University of Thessaloniki.

2. Lawyer, PhD in Law (Criminal Law), academic partner of the Department of Criminal Law
and Criminology of Law School, Aristotle University of Thessaloniki.

3. According to Greece’s overview in EMCDA, http://www.emcdda.europa.eu/publications/
country-overviews/el
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ization’s main objectives are: a. to plan, promote, coordinate and implement a
national policy on prevention, treatment and rehabilitation of drug addicts, b.
to address the drug problem at a national level, provide valid and documented
information, and raise public awareness, and c. to establish and effectively man-
age prevention centres, treatment units and social and professional reintegration
centres.

On one hand, OKANA collaborates with other Greek (ministries, treatment pro-
grams, local government authorities, universities, etc.), European and interna-
tional organisations (the European Monitoring Centre for Drugs and Drug Ad-
diction - EMCDDA, the Pompidou Group of the Council of Europe, the World
Health Organisation, the United Nations, etc.) to formulate and coordinate na-
tional drug policies; to look into the drug issue in Greece, OKANA works closely
with the National Documentation and Information Centre on Drugs and Drug
Addiction (EKTEPN). When it comes to prevention, on the other hand, OKA-
NA has liaised with local government authorities in order to create an extended
network of Prevention Centres all over Greece alongside several treatment and
social reintegration programmes meeting the different needs of addicted indi-
viduals.

The Therapy Centre for Depended Individuals hereafter referred to as KETHEA)
is the largest rehabilitation and social reintegration network in Greece. It has
been established under Law 1729/1987 (Government Gazette A’ 144) as a self-
administered private legal entity supervised by the Ministry of Health and Social
Solidarity. KETHEA has been providing its services to drug addicts and their
families since “Ithaki” -the first Greek therapeutic community- was founded in
1983. Its services are offered free of charge on the street and in prisons and reha-
bilitation units around Greece. KETHEA also assists people suffering from other
forms of addiction, including alcohol, gambling and the Internet. KETHEA pro-
grammes are drug-free and offer a comprehensive range of services which seek
to help individuals recover and build new lives for themselves, in which they
participate in society productively and on equal terms. It also provides counsel-
ling and drug treatment, family support, health care, education and training, le-
gal support and assistance for social reintegration and vocational re-entrance.
KETHEAS aims are full and sustained abstinence from substances for the in-
dividual and his/her equitable reintegration into society. KETHEA also runs
schools and community-based prevention and early intervention programmes,
and it is active in training and research in the field of addiction. Its therapeutic
programmes and activities seek to raise awareness of the phenomenon, to pro-
mote scientific knowledge, and to continually improve the services offered to ad-
dicts and their families.
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In 1998, the Greek Documentation and Monitoring Centre for Drugs (hereafter
referred to as EKTEPN) was declared a national monitoring centre in charge of
official and representative data collection in the field of drugs for Greece, and
acts as the Greek REITOX Focal Point (Ministerial Decree of 24/11/93) of the
European Monitoring Centre for Drugs and Drug Addiction (EMCDDA). Its
mission is to collect and process official representative data on every aspect of the
drugs phenomenon in Greece. EKTEPN monitors the drugs problem in Greece
with the use of European indicators and provides Greek and European policy-
makers, professionals and the public with detailed information on every aspect
of the drugs problem in Greece over time. The data are collected by a nationwide
network consisting of over 800 agencies and individuals. Every year, EKTEPN
publishes the Annual Report on the State of Drugs and Alcohol in Greece and
the Greek Bibliography on Drugs and Alcohol. It also reports the Greek data to
the EMCDDA by means of the National Reports it submits.

The Central Anti-drug Coordination Unit (SODN) was established under Pres-
idential Degree No 139/1989 (Government Gazette A’ 66); under Presidential
Degree No 126/1990 (Government Gazette A'51), SODN has been sanctioned
to function as a National Intelligence Unit (EMP) for Drugs within the Euro-
pean Union. The Central Anti-drug Coordination Unit - National Intelligence
Unit (hereinafter referred to as SODN-EMP) operates within the Ministry of
Pubic Order & Citizen Protection. Its members and associate members hail
from the four competent prosecuting authorities of the country, namely: the
Greek Police, the Customs authority, the Coast Guard, and the Special Control
Service of the Ministry of Finance. It aims to the rigid cooperation between
law enforcement authorities and to the accurate and timely flow and exchange
of information flow so as to effectively tackle the drug issue. SODN-EMP is
responsible for: a. collecting, utilizing and exchanging information and intel-
ligence between agencies on specific drug-relevant cases, both nationally and
internationally; b. developing a spirit of cooperation between the competent
agencies to better address the drug problem; c. coordinating the activities of
departments bestowed with multi-faceted authorities or handling cases incor-
porating international breadth, the solution of which requires extraordinary
handling and immediate cooperation of those Agencies; d. resolving any pos-
sible disputes relevant to its operation and of possible concern to the interre-
lated agencies; e. providing direct assistance during research and investigation
and every possible means designed mean to facilitate the investigation of drug
cases; f. the exchange of information between competent agencies or on opera-
tional tactics of drug-dealers, to facilitate the effective prevention and suppres-
sion of drug-related offences.
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The inter-ministerial Committee for the Coordination of the Fight against Sub-
stance Dependence (DESKE) was established in 2010, with the participation of
representatives from 10 Ministries; namely, the Ministries of Health, Education,
Justice, Citizen Protection (now Public Order), National Defence, Labour, Home
Affairs, Finance, Culture, and Foreign Affairs. Its main mission is to draw up a
mid-term two-year (2011-12) Action Plan on Drugs under the coordination of
OKANA, and also assist OKANA in monitoring the implementation of the na-
tional action plan.

This stratagem against drug trafficking has been linked to the contemporary in-
ternational trend on drug policy. Greece has signed and ratified the following
International Drug Conventions: 1. The UN Single Convention on Narcotic
Drug of 1961 (ratification: Legislative Degree 1105/1972, Government Gazette
A’ 36/10-3-1972) - 2. The UN Convention on Psychotropic Substances of 1971
(ratification: Law 348/1976, Government Gazette A’ 146/15-6-1976), - 3. The 1972
Protocol amending the Single Convention on Narcotic Drugs (ratification:
Law 1549/1985, Government Gazette A’ 93/21-5-1985), - 4. The UN Convention
against Illicit Traffic in Narcotic Drugs and Psychotropic Substances of 1988 (rati-
fication: Law 1990/1991, Government Gazette A’ 193/16-12-1991).

Apart from these international Drug Conventions, at a European level Greece
has signed the Schengen Convention that was ratified via Law 2514/1997 (Gov-
ernment Gazette A’ 140), which envisages cooperation of the participating coun-
tries on the fight against drug trafficking within the Schengen zone. Being an EU
Member-State, Greece has also built its drug policy around several relevant EU
legislative documents, the most important being the Council Framework De-
cision 2004/757/JHA of October 25 2004, which dictates minimum provi-
sions on the constituent elements of criminal acts and penalties in the field
of illicit drug trafficking, as well as the EU Drugs Strategy 2005 - 2012 (of 2004)
and the Green Paper on the role of Civil Society in Drugs Policy in the European
Union(2007/2212(INT).

Additionally, on an international level, Greece has ratified several International
Conventions on other important issues of criminal justice, such as organized crime
and terrorism, that incorporate provisions concerning the international coopera-
tion on the repression of drug trafficking.

According to the previous National Action Plan of 2008, civil society is already
playing a key role in prevention against addictive substances and provision of care
for addicted individuals. For example, with respect to the fight against drugs, par-
ents’ associations already formulate an integral part of a network on care and social
solidarity in Greece. Towards this direction, the Ministry of Health and Social Soli-
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darity had recommended the creation of an agency called “Society of Volunteers”
that would aim at strengthening the work of NGOs active in the field of health care
and social solidarity. However, such an agency has not yet been founded. As the
Action Plan recognized expressis verbis “ in most countries in the developed world,
the state shall, in cooperation with civil society, create the necessary prerequisite for
the coordinated and well planned development of corporate social responsibility”.
However, the role of civil society on drug policy in Greece is actually rather lim-
ited: drug prevention and treatment are only provided though the recognized in-
stitutional agencies of OKANA, KETHEA and selected psychiatric hospitals, while
the existing NGOs play a rather limited, advisory part.

The current national drug strategy is considered to be comprehensive and bal-
anced, focuses on illicit drugs and alcohol, and encompasses the same pillars as the
EU drug strategy; namely: coordination, demand reduction, supply reduction, in-
ternational cooperation, training, research and evaluation. The 2011 Action Plan
includes two foremost priorities: (a) the construction of additional treatment sites
for opiate substitution treatment programmes in order to eliminate waiting lists,
and (b) the enhancement of coordination of drug policy via transformations at an
institutional level®.

Nonetheless, it must be noted that drug strategy as part of the general drug pol-
icy of the country is affected in its actual implementation by several variables
(Lambropoulou, 2003), such as the geographical location and the economic and
political instability of the crisis times.

2. National Substantive Criminal Law®

The Greek Penal Code (hereafter referred to as GPC) classifies crimes in three cat-
egories: felonies, misdemeanors, and infractions/petty offenses. Each crime is thus
labeled according to its prescribed penalty, notwithstanding any applicable miti-
gating circumstances. Accordingly, Article 18 GPC provides that a felony is any
unlawful act punishable by incarceration of five to twenty years (long-term impris-
onment) or life imprisonment; a misdemeanor is any unlawful act punishable by
imprisonment of ten days up to five years (short-term imprisonment), pecuniary

4. According to Greeces overview in EMCDA, http://www.emcdda.europa.eu/publications/
country-overviews/el

5. For a further analysis of the basic elements of Greek Criminal law, see, M. Kaiafa-Gbandi/N.
Chatzinikolaou/A. Giannakoula/Th. Papakyriakou, The framework decision on combating traf-
ficking in human beings - Evaluating its fundamental attributes as well as its transposition in
Greek criminal law, in A. Weyembergh/V. Santamaria (Ed.), The evaluation of European Crim-
inal law, Editions de ' Université de Bruxelles, 2009, pp. 131, 132-138.
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fine of 150 € to 15,000 €, or juvenile detention; an infraction/petty offense is any
unlawful act punishable by a detention of one day to one month or a pecuniary
fine of 29 € to 590 €. Hence, any crime committed by a juvenile is classified as mis-
demeanor.

This classification is effective in the application of substantive criminal law in terms
of:

- Requisite mens rea: Felonies are only punishable when committed by intent. The
same rule applies to misdemeanors, unless the law specifically introduces a spe-
cific exception. On the other hand, infractions/petty offenses are punishable when
committed either by intent or negligently, unless the law expressly restricts their
mens rea to intent (Article 26 GPC).

- Statutory limitations: The period of statutory limitation varies according to the
type of offence: 20 years for felonies punishable with life imprisonment, 15 years
for other felonies, 5 years for misdemeanors, 2 years for infractions/petty offenses.
The statute of limitations is temporally extended upon referral of the case to court;
such extensions may generally not last for more than 5, 3, or 1 years depending
on the nature of the offence as a felony, misdemeanor or infraction/petty offense
respectively (Articles 111 and 113 GPC). An exception was recently introduced in
Article 118 § 6 GPC (added by Law 3625/2007), related with a number of offences
against minors.

- Prosecution: In the event of a felony or an infraction/petty offense, charges are
normally pressed by the State Prosecutor proprio motu. While this is also the stan-
dard procedure for misdemeanors, the law requires the injured party to press
charges in a number of cases.

The above distinction between the three categories of crimes is also vital for deter-
mining the scope of application of criminal laws ratione loci, circumscribing recidi-
vism, granting probation, etc. In the field of criminal procedure, difterent crimes are
treated in a different way in practically every stage of the prosecution (pressing of
charges, issuance of restraining orders, indictment, referral of the case to court, ap-
peal, etc.).

The majority of cases heard before courts involve misdemeanors. According to
data from the National Statistical Service, 73.161 individuals were convicted in
2003, of which 69.622 received a short-term imprisonment sentence (63.107) or
a pecuniary fine (6.515), whereas only 360 received a long-term (348) or life incar-
ceration (12). While short-term imprisonment may also be imposed for felonies if
mitigating circumstances apply, that does not reduce the statistical dominance of
misdemeanors; indeed, the same set of data indicates that 43.808 of the individu-
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als sentenced to short-term imprisonment had no more than 3 months to serve,
which in turn suggests that the respective cases involved nothing more than a mis-
demeanor.

Other classifications of crimes are either suggested or envisaged in the general part
of the Greek Penal Code: thus, the GPC discriminates between offenses by act or
by omission (Article 15), crimes committed with intent or as a result of negligence
(Articles 26 et seq.), crimes resulting in a more serious harm than intended (Article
29), etc.

Despite its idiosyncrasy, the Greek sanctioning system can be regarded as “dual-
istic” or “two-track’; its respective two “tracks” being penalties and security and
reform measures. Still, much of the drive favoring reform over retribution -un-
derlying not only particular norms but the very “dualistic” system as a whole- has
waned in practice. An focal issue are the provisions on recidivism (Articles 88 et
seq. GPC), which remain consistently ignored by criminal courts, not to mention
that the overall application of “security and reform measures” has not lived up to
the original expectations that led to their adoption.

Despite criticism of this sort, the distinction between penalties and measures of
reform and security is not uncalled for: for instance, it is imperative to note that
the principle of non-retroactivity of sanctions does not apply to the latter (Article 4
GPC).

The death penalty was prescribed for certain grave felonies until the early "90s,
though it had last been enforced in 1972. As a result of multiple statutory amend-
ments, it was finally abolished for non-military crimes; in fact, Article 7 § 3 of the
Greek Constitution (as amended in 2001) currently proclaims that the death pen-
alty may only be prescribed for crimes committed in times of war and in relation
thereto. Subsequently, Greece ratified Protocol No. 13 to the ECHR concerning the
abolition of the death penalty in all circumstances, which supersedes the pertinent
provisions og the Greek Military Code (ratification: Law 3289/2004). As a result,
the death penalty has been abolished for all crimes, including those committed in
times of war.

Custodial sanctions under Greek law are: long-term incarceration, short-term im-
prisonment, juvenile detention, psychiatric detention, and detention (Article 51
GPCQ):

- Long-term incarceration is the most austere sentence prescribed and can only be
imposed for felonies: long-term incarceration may be imposed for either a fixed
term (5-20 years) or life (Article 52 GPC). The GPC also provides for indefinite
incarceration (Articles 90 et seq. GPC), which is in fact rarely imposed.

183



osms DRUG POLICY AND DRUG LEGISLATION IN SOUTH EAST EUROPE

- Short-term imprisonment is imposed for a fixed term of 10 days to 5 years (Article
53 GPC). As noted above, short-term imprisonment constitutes the hub of crime
policy in Greece, at least in terms of its frequency of imposition. It is noteworthy
that the actual confinement of a person convicted for a misdemeanor poses the ex-
ception rather than the rule: this is due to the ever-increasing alternatives to im-
prisonment, such as probation, day-fines, or community service, owing their exis-
tence to prison overpopulation.

- Juvenile detention can only be imposed for crimes committed by individuals aged
15 to 18. In 2003, the provisions of the GPC on juveniles were amended to the ef-
fect that the judge now has to specify a fixed period of detention for each con-
victed juvenile (Article 127 § 2). This period (ranging from 6 months to 20 years)
will depend on the penalty prescribed for the same offence when committed by an
adult (Article 54 GPC).

- Psychiatric detention, applicable to “dangerous” offenders of diminished mental
capacity (Article 38 GPC), is rarely imposed in actuality; the same goes as regards
detention for infractions/petty offences (Article 55 GPC).

The abovementioned custodial penalties are alleviated in the occurrence of certain
conditions, such as attempt (Article 42 GPC), indirect aiding or abetting (Article
47 GPC), and, notably, mitigating circumstances (Article 84 GPC). Thus, the pen-
alty for a felony can be reduced to a minimum of 2 years (or even 1 year under an
alternative proposed reading of the law), as opposed to 5 years which is the mini-
mum period of incarceration prescribed for felonies. On the other hand, the GPC
provides for aggregation of penalties in the event of confluent offences (Articles
94 et seq. GPC): for instance, the penalty imposed on a person convicted of mul-
tiple misdemeanors can extend to imprisonment of up to 10 years, as opposed to
5 years which is the maximum period of imprisonment for each misdemeanor. It
then follows that, despite the delineation of custodial penalties, there is a “middle
ground” ranging from 2 to 10 years that could potentially correspond to either fel-
onies or misdemeanors. Even in these cases, labeling a crime as felony or misde-
meanor does retain its significance in matters such as statutory limitations. Finally,
the nature of the imposed sentence (long-term incarceration or short-term impris-
onment) is vital in matters such as statutory limitations for the penalty itself, con-
ditional release from prison/parole (which may be granted after the convict serves
aminimum of 3/5 of the imposed long-term incarceration or of 2/5 of the imposed
short-term imprisonment under Article 105 GPC), etc.

The imposition of pecuniary fines is becoming more and more prevalent: as regards
misdemeanors, a fine can range from 150 € to 15,000 € (subject to adjustment in
the special part of the GPC or other criminal laws, particularly affecting the maxi-

184



COUNTRY REPORT GREECE £ Drogeis

mum imposable amount); as regards infractions/petty offenses, fines constitute the
most common form of punishment, ranging from 29 € to 590 € (Article 57 GPC).
The fines imposed are increased by about 92% in the form of surcharges pro bono.
Failure to disburse these surcharges amounts to non-compliance with the sentence
itself. It is thus evident that the actual fines imposed are almost doubled compared
to the net amount provided for each crime.

The most important collateral sanctions/supplementary penalties are: deprivation
of civil rights (Articles 59 et seq. GPC) and forfeiture (Article 76 GPC), the latter
occasionally imposed as a measure of security. Both these sanctions are applicable
to felonies and misdemeanors alike. Other collateral sanctions such as the prohibi-
tion on the exercise a given profession (Article 67 GPC) or the conviction’s publica-
tion (Article 68 GPC) are of lesser practical significance.

The GPC provides for such measures of reform and security as: confinement of per-
sons suffering from mental illness (Article 69), placement of drug addicts and al-
coholics into recovery and treatment centers (Article 71), corrective labor (Article
72), prohibition of residence in a given place or territory (Article 73), and judicial
expulsion of aliens (Article 74). As previously noted, forfeiture can be imposed ei-
ther as a collateral sanction/supplementary penalty or as a security measure.

The idiosyncrasy of the Greek sanction system, of which word was made earlier,
consists in that the above measures either complement or substitute penalties. In
any case, their application usually pivots on the custodial sentence prescribed for
each crime.

Quite a few criminal law experts have reservations regarding the distinction be-
tween penalties and other measures®; they suggest that, in reality, the so-called
“measures of reform and security” are penalties under a different tag. Some of
these reservations have occasionally found their way into case-law.

Of the measures cited above, the ones that are actually being enforced are: con-
finement of the mentally ill, forfeiture, and judicial expulsion. The latter’s occur-
rence has lately been on the rise, leading to a number of issues related to aliens’
detention prior to expulsion’; in fact, certain rules governing probation and pa-
role tend to facilitate the imposition of this measure. The other measures were
practically never applied, either due to lack of resources or as a result of consti-
tutional constraints (as in the case of corrective labor). Besides, the placement of

6. See I. Manoledakis, General Theory, v. C, 225, N. Paraskevopoulos, Memory of Chorafas/Ga-
fou/Gardika, IT, pp. 227.

7. See N. Chatzinikolaou, The deportation of a foreign national as a sanction of criminal law,
2006.
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drugaddicts and alcoholics in treatment centers has been fully supplanted by the
meticulous provisions of the Code of Statutes on Narcotic Substances®.

The eighth chapter of the GPC’s General Part concerning the treatment of juve-
niles was amended by Law 3189/2003 and Law 3860/2010 (Official Gazette A’
111). Juveniles aged between 15 and 18 may be subjected to detention to a Young
Offender Institution, provided that the offense committed would have been a fel-
ony had it been perpetrated by an adult and contains elements of violence against
life or physical integrity or it has been committed professionally or habitually;
the detention may be imposed if the court finds that penal correction is required
and the diversionary measures provided by Article 122 GPC are not sufficient for
the specific case. Besides juvenile detention, which is the gravest sanction impos-
able only to minors aged 15 to 18 years old, the juvenile judge may choose to or-
der a number of educative and therapeutic measures imposed to either children
(minors between 8-12 who are not held criminally responsible for any offence,
even if liable for prosecution) or juveniles (minors between 13-18 who the court
may try either as criminally responsible or not for any offence).

The Greek correctional system has been facing acute overpopulation setbacks for
the last 20 years’. Combined with the extensive criminalization of common in-
fractions (such as tax and social insurance contribution evasion), these problems
have brought about the introduction of various alternatives to custody, such as
probation (Articles 99 et seq. GPC) and conversion to day-fines or community
service (Article 82 GPC). These alternatives can be applied in lieu of short-term
imprisonment not exceeding 3 years. Although supervised probation was re-
cently introduced for terms of imprisonment between 3 and 5 years (Article 100
GPC), the pertinent provisions have yet to be implemented in practice due to
lack of resources.

Probation may be mandatory or discretionary, depending on the term of the im-
prisonment imposed. The basic prerequisite to grant probation is the absence of
previous conviction of the offender to imprisonment exceeding one year. The
judgment granting probation will also specify a probation period of no less than
1 and no more than 3 years; any conviction for a felony or misdemeanor during
that period will amount to a breach of the probation. Conversion of the sentence
to a day-fine is normally opted for by criminal courts in the absence of the nec-
essary prerequisite to probation (absence of previous conviction); on the other
hand, community service has rarely been applied in actual practice. Of unique

8. See below, paragraph 3.
9. See below, paragraph 5.
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-albeit problematic- nature were the previous provisions regarding probation on
condition of judicial expulsion, applicable to alien oftenders (Article 99 §§ 2-5
GPC, recently abolished by virtue of Law 4055/2012).

Other alternatives, introduced by different legislative acts, have rendered the ac-
tual detention of persons convicted to short-term imprisonment a rarity.

The expansion of conditional release/parole (Articles 105 et seq. GPC) is likewise
significant. The minimum time served with respect to eligibility for parole var-
ies according to the penalty imposed (2/5 for short-term imprisonment, 3/5 for
long-term imprisonment, 20 years for life imprisonment); the sole factor to be
evaluated by the judge when granting parole is the convict’s conduct through-
out the time served (Article 106 GPC). Accordingly, the gravity of the offence
and the convict’s criminal record are inconsequential. Combined with the provi-
sions on voluntary prison labor (which reduces the minimum time served prior
to achieving parole), a convict can be released on parole after serving 1/3 of the
sentence. In the case of life imprisonment, the minimum time served before ap-
plying for parole can be reduced to 16 years. In contrast, exceptions to parole do
apply, the most important one being introduced quite recently for persons con-
victed to long-term imprisonment for drug trafficking'’.

With regard to the above general adjustments, the Greek legal order contains
special provisions regarding crimes related to the trafficking of narcotic sub-
stances.

The first and oldest (Article. 82 par. 10 GPC) forbids the commutation of custo-
dial sentences into pecuniary fines in the case of offenders convicted for the drug
trafficking!! felony. The term “trafficking” has generated serious interpretative
conflicts in the past. As a result, case-law frequently incorporates therein cer-
tain behaviors (eg. possession) which do not relate to any direct financial ben-
efit from the perpetration'?. The related problems are alleviated, yet certainly not
eradicated, by the amendments to Article 82 GPC and the limiting of the debated
provision on convictions for felonies, instead of the previous wording, which ex-
pressly cited the conviction for a drug trafficking “perpetration”

10. See below, paragraph 2.

11. As stated previously, this possibility (i.e. the imposition of imprisonment for a felon) is con-
ceivable in the case of the court accepting general grounds for a reduction in sentence (at-
tempt, mitigating circumstances, etc.) resulting in reduction of the fundamental temporal
limits of imprisonment (5-10 years to 1-6 years).

12. Seee.g. AP 1578/2004 CrimLaw 2004, 564.
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A stride towards a stricter approach came with the introduction of a divergence
from the general provisions for conditional release, via Article 40 of the previous
Code of Laws on Drugs (Law 3459/2006, hereafter CLD). According to it, and its
recent amendment by Law 4139/2013, if the offender has been convicted to life
imprisonment for some of the aggravated forms of trafficking according to Ar-
ticles 23 and 23A CLD, the minimum term of incarceration, with a view to being
examined for possible conditional release, is increased to 25 years (instead of 20
years, i.e. the general provision for life sentence for any other offense), of which
20 must be actively served (instead of the 16 years of active serving provided for
life imprisonment), that is, despite any beneficial calculation of time served as a
privilege for the convict’s work, participation in educational programs, etc.

The amendment of Article 23 CLD on special recidivism followed the same ra-
tionale of austerity. It holds that the right is reserved to incarcerate a recidivist
offender of whatever felony for life, as stated in the provisions of Article 20-22
CLD.

The introduction of these divergences from the “classical” provisions of the GPC
has provoked frequent criticism on behalf of theorists'®, particularly articulated
through the following argument: within the context of serving a sentence, any
weighing of benefits and risks should specifically and exclusively relate to special
prevention and not to the type of offense implicated. This criticism was partially
adopted with the new relevant provisions of Law 4139/2013.

The second group of special provisions in the area of sentence-serving with par-
ticular reference to drugs concerns the favorable treatment of drug dependent
individuals, with the escalation, under certain conditions, of the possibility for a
suspended sentence, the acknowledgement of “special” mitigating circumstances
etc. This concerns provisions which relate to the general treatment of dependent
users and is examined below.

3. National Drug Legislation and Institutions

Greek criminal legislation concerning the use and smuggling of narcotic substanc-
es is driven by the trend towards a wide and strict “combatting” of the phenom-
enon.

The relevant legal framework is structured upon the “use-supply” dualism, utilized
by the legislator not only in an attempt to distinguish between users and suppliers

13. Seee.g. L. Margariti, CrimLaw 2001, 855, Pavlou, Drugs, 241.
14. Seebelow, paragraph 3.
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and their respective criminal handling, but also to deal with intermediary acts of
supplying, which nevertheless serves the need for the fulfillment of drug addiction.

The foundation of this legal policy structure is reduced to additional counterbal-
ancing with respect to the wrongful nature of the relevant behaviors, as well as the
criminal liability of the persons involved. In this fashion, acts of “trafficking” re-
ceive an evidently harsher handling than acts of drug use, as any distribution of
drugs or their possession with the intention of further distribution endangers the
lives and health of an indefinite number of people. Within the same context, the
legislator attempts to assess the influence of drug addiction on the perpetrator’s
culpability: if the distribution of drugs occurs for reasons of specifically serving the
offender’s addiction (e.g. one’s involvement in trafficking to assure one’s dose), this
indicates a limited potential for choice, and a subsequently diminished culpability
receptive of more lenient treatment.

Until recently, the basic acts of felony trafficking were punishable by incarceration
for 10-20 years and a concurrent pecuniary fine of € 2,900 - € 290,000, according
to Article 20 of the earlier CLD, According to Article 20 of the new Law 4139/2013
on Addictive Substances (Government Gazette A’ 74/20-3-2013) that amended
the earlier CLD, the sanctioning framework for basic felonies of drug trafficking
now ranges from eight to twenty years and pecuniary fines rise up to 300,000€. Ad-
ditionally, according to the innovative Article 21 of the new Law, imprisonment
of no more than three years is provided for trafficking of small drug quantities by
drug-dependent perpetrators in order to cover their individual needs, or for giving
out to familiars for their individual needs in the absence of profit.

Another key element of the previous CLD was the exhaustive enumeration of a
plethora of behaviors (among others: importing or exporting, possessing, buy-
ing, selling, disposing, storing, intervening, depositing, cultivating, harvesting and
transporting drugs). This approach was partially amended by the respective provi-
sions of the new Law 4139/2013.

Until recently, in cases of relevant felonies the law did not explicitly require the per-
petrator’s intent to distribute the drugs in possession. However, the differentiated
and drastically more lenient typification of drug use'”, implies that the application
of Article 20 or any other provision specifically relating to trafficking entails such
an purpose for the perpetrator possessing the drugs. If the defendant is proven
to possess the drugs for own consumption, then his conduct does not fall into
Article 20 and is consequently handled exclusively within the context of the pro-
visions applicable to drug users. This standpoint is now explicitly adopted in the

15. See below, paragraph 3.
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new Law No 4139/2013. On the other hand, the affirmation of criminal liability
does not require the ascertainment of intention to obtain direct financial benefit
for the offender.

The acts of doctors and pharmacists who participate in the distribution of nar-
cotic substances via issuing illegal (i.e. medically uncalled for) prescriptions to
drug users are autonomously typified., though considered equivalent in sever-
ity to the basic forms of trafficking (Article 22 CLD, now Article 22 of the new
Law on Addictive Substances). Besides, the law envisages a multitude of distinct
crimes, the affirmation of which entails even harsher criminal sentencing, ac-
cording to Articles 22 and 23 of the new Law on Addictive Substances (e.g. as the
commission of acts under Article 20 by civil servants or recidivists or trafficking
in school premises or prisons)'®. Within the most distinct forms for which even
life imprisonment may be imposed, the following aggravating circumstances are
included: distributing to minors, drug trafficking professionally with an expect-
ed financial benefit of more than € 75,000, or with the use of guns or in a manner
that could trigger dangerous physical harm or death (Article 23 of the new Law
on Addictive Substances). Therefore, the new aggravated forms of drug traffick-
ing are founded mainly on the grounds of a more grave harm/danger against the
relevant legal interests (human health/life). Finally, behaviors related to the pro-
motion of drugs (Article 24 of the new Law on Addictive Substances) and driv-
ing of vehicles under the influence of such substances (Article 25 of the new Law
on Addictive Substances) are standardized as misdemeanors.

Greek criminal law theorists have repetitively highlighted the problems of penal-
izing drug use, in that such penalties seem unfit with the claims that punishment
awaits only those who harm or endanger legal interests of third parties and are
not applicable in cases of self-harm'’.

In spite of this, the penalization of drug use as a misdemeanor remains a classic
and enduring choice of the Greek legislator, even after the recent effort to change
it with the new law.

Article 16 of Law No 3772/2009 introduced a refutable “presumption” concern-
ing the quantity in possession'®. Unless the courts judge otherwise, the pos-

16. See analysis of sentencing below, paragraph 3.

17. See the informative summary on the debate of N. Paraskevopoulos, Repression, 121, for fur-
ther documentation. For a differentiated approach, see recently Chr. Mylonopoulos, Poiniki
Dikaiossini, 2013, p. 159.

18. 1.5 gr. of heroin or cocaine, 50 gr. of unprocessed cannabis (marijuana) and 5gr of processed
cannabis (hashish).
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session of any drug quantity below the respective threshold is deemed to cover
personal needs, and therefore not considered a felony according to Article 20.
However, the new Law on Addictive Substances abolished this provision, leaving
it to the court’s discretion to resolve this issue in line with the relevant criteria
set by the law. The court can opt to abstain from sentencing the defendant if it
rules that the punishable offence was completely coincidental and unlikely to be
repeated. These are special grounds for judicial remission from punishment for
novice, “first time” users.

This provision, combined with other regulations concerning the treatment of de-
pendent users, as well as the general provisions for the suspension/conversion
of custodial sentences, significantly reduces the likelihood of actual confinement
for one accused exclusively for committing the misdemeanor of drug use.

The “harsh” treatment of drug trafficking acts, combined with the frequent par-
ticipation therein of drug users for reasons of fulfilling their own needs, has led
the Greek legislator to decide that proven addiction bears a mandatorily drastic
influence upon the severity of threatened sanctions or even upon culpability of
individual acts, proportional to their gravity.

This is a case of an ex lege justification, which provides acknowledged grounds
for reduction or remission of culpability'®, based on the evaluation of whether
the dependence of the perpetrator limits his willpower as to his/her involvement
with any acts of use and/or distribution.

The reduction of threatened punishment is escalated proportionally to the sever-
ity of each case of criminal distribution. Specifically:

- The penalty of minimum one year imprisonment (instead of eight to twenty
years incarceration) without a pecuniary fine is provided for some of the basic
crimes of trafficking in Article 20, chargeable to the drug-dependent defen-

19. See all the debate, referred to in Parakevopoulos, pp. 172, Pavlou, pp. 269, with further docu-
mentation of the different views. According to the Article 30 par.6 of the previous CLD, as
added with Article 25 par. 2 N 3811/2009,  the legal character of the acts committed by the
perpetrator to whom the conditions of paragraph 1 assist, is judged based on the threat of
punishment referred to in paragraph 4 item B and C”. This provision confirms that the reduc-
tion in punishment, precisely because it is established upon the perpetrator’s reduced guilt,
influences the nature of the crime, and is not to be identified with other grounds for reduction
for punishment (eg. mitigating circumstances), thus solving at birth the acute disagreements
of the past between theory and practice. The same provision is located in article 30 par. 5 of
the new Law Nr 4139/2013.
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dant®. For the crimes of Article 21, the envisaged penalty is maximum one year
of imprisonment.

- The dependent perpetrator who has committed aggravating forms of traffick-
ing faces a reduced penalty of up to ten years (instead of 10 - 20 years). The above
differentiation evidently pertains to the evaluation that some trafficking behav-
iors involve an increased level of wrongdoing (e.g. bringing drugs into a military
camp, disciplinary facility, etc.) compared to other forms (e.g. possession with
the intent of distribution). Finally, in the case of drug use, if the user’s depen-
dency is confirmed, he/she remains unpunished and may enroll to a therapeutic
facility, (provided that he/she so wishes) according to the provisions of Article 32
CLD.

Clearly, the above provisions express the interests of the legislator towards a more
lenient treatment of individuals who get involved in trafficking in order to meet
the needs of their addiction. Nevertheless, the powerful incentive for confirming
dependence coupled with the fact that the relevant healthcare infrastructure as
well as the procedural rigidities had not contributed to the formation of a reli-
able model to achieve it*! until today, combined with the occasional justifiable
fear of courts to acknowledge dependence for systematic traffickers, renders the
effectiveness of these provisions dubious in practice. It is at times possible for of-
fenders whose trafficking activities were not due to addiction to receive a more
lenient treatment, while other defendants a more wary one, especially owing to
the generally deficient expert reports. Dependence on drugs can initially be as-
sessed within the context of the general directives of GPC regarding culpability,
and hence lead to partial or full abrogation of the defendant’s culpability accord-
ing to Articles 34 and 36 GPC, which in any case specifically refer to drug addic-
tion as grounds for abrogation or diminution of imputability.

However, special provisions are contained in Articles 31 and 32 of both the pre-
vious and the new CLD, the scope of which is not limited to crimes related to

20. This concerns the acts of: 1) selling, buying, offering, distribution, provision to third parties,
transportation or delivery, storing or depositing of drugs or mediation in these acts, 2) culti-
vation or harvesting of cannabis or any other plant from which narcotic substances are pro-
duced, 3) possession or transportation of drugs, 4) transportation or knowledgeable delivery
of parcels etc which contain drugs or orders to complete transactions for such transportation
or delivery and 5) the completion of any form of distribution of drugs.

21. Seebelow, paragraph 4.
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drugs, but also extend to other punishable offences, provided the assumption
that they were perpetrated to facilitate the drug use®.

Encouraging the dependent perpetrator to willfully attend an approved thera-
peutic detoxification program is the core aim of these provisions, and their im-
plementation is attempted through the subsequent mandatory impact of such a
development not only in the course of the penal process but also in its judicial
outcome.

In the same context, also:

- It it is confirmed that the perpetrator is successfully attending a therapeutic de-
toxification program, the public prosecutor may temporarily abstain from pros-
ecution, while completion of such a program may lead to a definite termination of
criminal proceedings®

- Mandatory suspension of military service is granted during the period of thera-
peutic treatment, while a relevant presumption is introduced for the mandatory
suspension of the criminal trial, if the latter is pending.

- Any temporal period in the therapeutic program is considered time served of the
sentence imposable in the future.

- By deviation from the general provisions of the GPC, the public prosecutor of
the court of first instance, with the consent of the public prosecutor of the court of
appeals, may order the suspension of possible sentences imposed on the drug user
prior to him/her attending the therapeutic program.

- Successful completion of the program entails the further extension of suspension
for any future sentencing imposable, and is also considered a mandatory mitigat-
ing circumstance that reduces the penalty.

22. Exclusions are introduced for a series of crimes (culpable homicide, rape, robbery et al), for
which the procedural adjustments displayed below are not applicable. It is, however, still pos-
sible to assess dependence based on the general stipulations.

23. Article 31 § 1: Suspension of penal prosecution for a specific period, if the offender is attend-
ing voluntarily a drug treatment and maintenance program, following a resolution of the
Public Prosecutor of Misdemeanours and according to his/her discretion, with the approval
of the Public Prosecutor of Appeals. If the perpetrator successfully completes the program,
the Public Prosecutor has the discretionary competence to permanently abstain from penal
prosecution. This benefit can only be used once for each drug user.
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- Relevant favorable provisions also exist for the suspension of any arrest warrants,
the granting of conditional release by deviation from the general norms, etc.?*

The abovementioned provisions are detailed and attempt to cover the whole spec-
trum of criminal proceedings. However, the divergence from the relevant provi-
sions for offenses usually perpetrated by drug users* combined particularly with
the ascertained cautiousness of the courts to fully enforce them, as well as the
widespread ambiguity concerning therapeutic programs that meet the require-
ments of the law, have hindered the full reception of these provisions in the con-
temporary judicial practice®.

In the current provisions of the law on drugs, there is no clear discrimination of
liability for the trafficker and/or user, proportionate to the type of drug trafficked
or used.

However, an indirect relevant reference can be detected, especially in the follow-
ing cases:

- In Article 29 § 1a CLD, “drug use” (with a threatened penalty of up to five
months imprisonment), includes not only the use, supply or possession of what-
soever drug, but also the cultivation of “cannabis plants to the number or extent
which is justified only for his/her [the user’s] individual use”

- In Article 29 § 1c CLD, according to which “the degree of harm for each drug
and particularly the category it belongs to is taken into account regarding the
determination of sentence”.

It must be noted that the problem of distinguishing between “soft” and “hard”
drugs finds an inverted -problematic- expression in the field of confirming de-

24. Article 32: Conditional release from prison, if the offender has successfully completed a coun-
seling/support program in the detention facilities and an officially certified program by the
Ministry of Health and Social Solidarity for the maintenance of treatment and rehabilitation
of drug users certifies that the essential requirements for him/her to participate are met. This
conditional release is ordered by the Court of the place of detention, even before the comple-
tion of the required time as set in Articles 105 et seq. of the GPC for the conditional release of
prisoners, provided that the released prisoner has served at least one fifth (1/5) of his/her sen-
tence and that he/she shall attend the maintenance and rehabilitation program. The program’s
authorized personnel have the responsibility to inform the competent authorities and to con-
tinuously monitor the progress, stability and successful completion of the program on behalf
of the released prisoner. In case of undue interruption, the judgment on conditional release is
revoked and the released prisoner has to return to prison.

25. E.g. part of the grand larceny and robbery.

26. Seerel. Paraskevopoulos, Repression, pp. 199 et seq, for further documentation.
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pendence. While the legislator demands that this diagnosis -and the consequent
activation of the relevant favorable legal stipulations - be based upon the combi-
nation of diverse laboratorial and clinical evidence in an attempt to combine the
addiction’s biological and psychological extent, the competent medical coroners
very rarely consent to an affirmative verdict regarding the dependence of a can-
nabis user.

The threatened sanctions for all drug trafficking offenses are among the harshest
in the Greek legal order. To begin with, the basic offenses are punishable by in-
carceration of at least eight years (i.e. between eight and twenty years), reaching
to the harshest custodial punishment in Greek criminal justice, i.e. life impris-
onment. If one includes the soaring pecuniary fines (e.g. fines up to € 300.000
for the basic crimes or between € 50,000 and € 600.000 for the specific forms of
Article 23), then one can safely refer to “draconian” measures, hardly ever to be
encountered in Greek legislation?. It should be noted that Law 4139/2013 has
limited the aggravating circumstances punishable by life imprisonment, while
the new set of provided penalties grants more opportunities for a more reason-
able adjustment of the penalty to the actual responsibility of the perpetrator.

On the contrary, the handling of drug use is considerably more lenient. As men-
tioned above, the provisions on the misdemeanor of drug use aim to eliminate
the likelihood of imprisonment for the offender, whenever he/she is charged
with possession etc. of drugs intended exclusively for his personal use.

Finally, it should be mentioned that the Greek legislator has adopted the principle
of global justice for acts of drug dealing, as evident in Article 8 i CLD, where Greek
criminal law is made applicable on both nationals and aliens for cases of “illegal
trading of narcotic drugs’, regardless of the standing laws in the locus delicti and
even if the relevant acts were perpetrated outside Greece.

The term “trading” has caused serious interpretative problems as to its exact defini-
tion, with case law adopting, as a rule, an excessively broad approach. It integrates
not only trafficking behaviors for profit, but also any act of trafficking or contribu-
tion thereof from one person to another®.

27. The harshest penal sanctions would be encountered only in N. 3386/2005 on illegal emigra-
tion, in its knotty Article 88 § 1 d, by which the legislator threatens life imprisonment and a
pecuniary fine of at least € 700,000 (See related Chatzinikolaou, The criminal Repression of
illegal emigration, 2009, page 243).

28. See Paraskevopoulos,o.c.,57.
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Nevertheless, it should be noted that general concerns are expressed within
Greek criminal theory, apart from the classic debate on the limits of the extent of
criminal competence with particular reference to the contextual theories (Spiel-
raumtheorie) and those of non-intervention and abuse of rights®. This distress
relates to the gradual expansion of the principle of global justice, especially over
the last few years, in the area of incorporating the relevant international regula-
tions into Greek law, so far as this expansion entails the possibility of multiple
prosecutions for the same criminal act, but also the “selection” of the stricter le-
gal system to prosecute the offender™.

4. Drug Law Enforcement in Practice

In Greece, four (4) law enforcement/prosecuting authorities are in charge of polic-
ing drug-law related offences: the Greek Police, the Customs authority, the Coast
Guard authority and the Special Control Service. Since 2005, all four authorities
have elaborated 2 four-year Action Plans (2005-2008, 2009-2012) to implement
a coherent policing of drug crimes. According to the European standards, at an
operational level, the main objectives of the Greek law enforcement authorities
on drug policing are currently the following: reduction of access to drugs for ado-
lescent youth; escalating efficiency of the law-enforcement authorities at the op-
erational level; increase in seizures of drug quantities; increase in the number of
dismantled trafficking teams and criminal organizations; increase in the number
of arrests for offences related to drug dealing; increase in amounts of confiscated
assets from drug trafficking and money laundering; strengthening international
cooperation and controls to create an environment of insecurity and high risk for
drug traffickers; comprehensive and in-depth financial investigation on serious
drug trafficking cases.

Drug policing routines includes stop-and-search tactics and arrests of both drug-
users and dealers, but there is lack of available differentiated data on the arrest ra-
tios for these categories. Table I presents the total number of individuals arrested
by the Greek law- enforcement authorities for drug-related offences between 2004-
2010.

29. See Milonopoulos, International Criminal Law, pp. 99.

30. See Kaiafa-Gbandi/Chatzinikolaou/Giannakoula/Papairiakou, in Weyembergh/Santarmaria
(Ed.), The evaluation of European criminal law, pp. 131, particularly 159 ep., Chatzinikolaou,
Tlegal emigration, pp. 86.
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Table 1
Number of individuals arrested in Greece
for drug-related offences between 2004-2010

Year Number of arrested individuals for drug-related offences (n)
2004 12.823
2005 14.893
2006 13.960
2007 13.423
2008 16.096
2009 16.464
2010 13.588

Source: SODN-EMB http://www.astynomia.gr

Table 2 lists the total number of cannabis plants that have been detected, uprooted
and confiscated by law-enforcement authorities (mainly by the Police), following
drug cultivation policing operations between the years 2004-2010.

Table 2
Number of cannabis plants detected,
uprooted and confiscated between 2004-2010

Year Number of cannabis plants (n)
2004 39.820
2005 34.993
2006 32.495
2007 17.611
2008 23.916
2009 15.515
2010 21.607

Source: SODN-EMB http://www.astynomia.gr

In general, pre-trial detention is ordered for drug-addicted felony offenders ac-
cording to the provisions of Article 282 § 3 of the Greek Criminal Procedure Code
(hereafter refered to as GCPC). Hence, as far as this issue is concerned, they do not
receive any extraordinary treatment compared to all other defendants. However,
Article 31 of the Law on Addictive Substances states that if, during the interroga-
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tion, the perpetrator is found to have acquired the habit of drug use and cannot
surpass it on his/her own (i.e. he/she has become a drug addict), the Investigator,
with the consent of the Prosecutor, may order his/her induction in a special thera-
peutic institution as a restrictive measure or as an alternative of pre-trial detention.
During pre-tial detention, the perpetrator may attend a therapeutic program in the
prison, if he/she so wishes. The temporal period in the therapeutic program is con-
sidered time served in pre-trial detention or - in case of a conviction to a custodial
sentence - as time served of the sentence. However, there exists no feedback data
for the application of the above measure and one can say that it is practically only
rarely implemented.

According to Article 30 § 3 of previous CLD, if a defendant claims that he/she isa
drug addict, the person authorized to conduct the preliminary inquiry or inter-
rogation must immediately order for an expert examination within twenty four
(24) hours from the arrest or during the initial testimony. In case the perpetrator
has just been arrested, the individual authorized to conduct the preliminary in-
quiry must make all due arrangements to immediately receive samples of bodily
fluids (urine and blood) and any other relevant biological material of the perpe-
trator, and send them to the Directorate of Laboratories of Criminological In-
vestigation of the Greek Police or to the Forensic Service or to public hospitals or
laboratories of Greek Universities, for the verification of traces of toxic substanc-
es or drugs. These samples are gathered by authorized medical personnel of the
public hospital in the region of the preliminary inquiry/interrogation, accord-
ing to detailed procedures envisaged by the Law. Following any such order, ex-
pert doctors must immediately examine the defendant and, in any case, not later
than forty-eight (48) hours. Then, they must prepare and submit their report as
soon as possible, taking into account the results of toxicological analysis of bod-
ily fluids and any other relevant biological material. If the expert MDs conclude
that the offender is a drug addict, they must also determine the type of (physical
or mental) addiction and, if possible, make an estimation on the addict’s daily
drug dosage, propose an appropriate treatment and, if asked, pronounce the ad-
diction’s impact on the perpetrator’s culpability. However, apart from any diffi-
culties that may arise in practice regarding the immediate actions that must
come to pass according to the law, the above provision for direct sampling
of bodily fluids (urine and blood) and other biological material for reasons
of toxicological analyses and laboratory testing outline a method appropriate
only for detection of very recent use and not for chronic dependence of the
defendant. In general, as noted above, the rigid provisions of the Law on the
minimum required medical expertise, combined with the powerful motive of
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accused traffickers to be identified as drug addicts, has rendered the current
system of diagnosis and judicial recognition of dependence unreliable®..

In consequence, according to Article 30 § 2 of the new Law on Addictive
Substances, a new system of diagnosis is introduced. In order to diagnose an
individual’s dependency on drugs, one or more of the following factors are
accounted for by the court: documentation issued by a certified drug treat-
ment program, proof of participation in an opioid substitution program,
proof of medical attendance for diseases associated with substance use, psy-
chological and social data of the defendant, findings of laboratory tests that
reveal drug use for lengthy periods. If necessary, a medical examination may
also be ordered at any stage of the criminal proceedings, either ex officio or
at the request of the defendant, in order to determine dependence, as well as
its type and magnitude.

According to Article 28 of the Law on Addictive Substances, officers of the Police,
Customs authorities, Special Control Service and the Coast Guard are allowed to
appear - after an order issued by their director - as dealers, buyers or carriers, or
otherwise as individuals interested in handling, storage or disposal of drugs, in
order to discover or arrest anyone who commits any crime referred to in Articles
20, 22 and 23; also, citizens may act correspondingly, on request of the competent
drug prosecuting authorities, provided that the procedure abides by the provisions
of Article 253A § 3 of GCPC. According to the latter, as regards offences of 187 § 2
and 187A of the GPC concerning organized crime, the investigation may include
acts of undercover investigation (police entrapment) with respect to the guaran-
tees and methodology provided by the Law, only if such acts of police entrapment
(undercover investigation) are absolutely crucial to ascertain the perpetration of a
criminal offence that had been planed by a criminal organization.

Despite the increasing adoption of the relevant provisions by the Greek
criminal justice system, it should, however, be noted that theory has expressed
strong reservations about their efficiency and-especially-their compatibility
with the rule of law**

The Hellenic Statistical Authority (ELSTAT), authorized with collecting and
processing judicial data, yearly updates EKTEPN (Greek Documentation and
Monitoring Centre for Drugs) reports on sentences imposed and number of in-
dividuals convicted for drug-related offences. According to the last published

31. Seeabove, paragraph 3.

32. See indicatively, M. Kaifa-Gbandi, The challenge of dug trafficking within penal repression,
Memory Daskalopoulos/Stamatis/Mpaka, Vol. A ', pp. 103.
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Annual Report of EKTEPN (2011), the most recent available data refer to 2008.
In keeping with these figures, from a total number of 46,128 sentenced individu-
als during 2008, 1,831 (4%) have been convicted for drug-related offences. The
vast majority of them (95.8%, n = 1.755) were men, while 79% were between 22
and 44 years old.

Of those convicted for drug-related offences, 1.212 (66.2%) were sentenced for
drug use, possession or cultivation of small quantity for personal use; 539 (29.4%)
were sentenced for drug use, dealing and trafficking; 55 (3.0 %) for drug dealing
and trafficking and 25 (1.4%) for drug cultivation/ manufacturing.

The maximum length of sentences imposed for drug use, possession or cultiva-
tion of small quantity for personal use is up to one year imprisonment, which is
then suspended or converted 98.6% of the time. Of the sentences imposed for drug
dealing/trafficking, 98.2% were sentences of long-term incarceration (5-20 years)
or life imprisonment; similar data apply to those convicted for drug cultivation/
manufacturing. In their vast majority, these penalties imposed for dealing/traffick-
ing cannot be suspended or converted in pecuniary fines.

5. Sentencing and Correctional System

The following table presents the prison population of Greece during the last dec-
ade:

Table 3

Prison population in Greece between 2003-2012

Year Total prison population (n)
(including both convicted and in remand)

2003 8.418
2004 8.726
2005 8.722
2006 9.964
2007 10.370
2008 11.645
2009 11.736
2010 11.305
2011 12.349
2012 12.479

Source: Ministry of Justice, Transparency and Human Rights, http://www.ministryofjustice.gr

200



COUNTRY REPORT GREECE £ Drogenis

The Greek Correctional System incorporates 34 institutions of various types, dis-
persed all over the country and all run by the Ministry of Justice, Transparency
and Human Rights. According to Article 19 of the Greek Correctional Code (Law
2776/1999, Government Gazette A’ 291), the Correctional System includes gen-
eral detention institutions, special institutions and therapeutic institutions. Ac-
cording to Articles 11 and 19 of the Correctional Code,, general institutions are
distinguished as type A (pre-trial detainees, detainees for debts and short-term
prisoners), type C (offenders who have received penalties of life imprisonment or
incarceration of more than 10 years and are considered dangerous for cohabita-
tion in the type A and B correctional institutions) and type B (cases not fulfilling
the criteria of type A or C). Women are only detained in prisons for females (Ar-
ticle 13 of Correctional Code); they serve their sentence in a separate section of
an otherwise male correctional institution (in Thessaloniki) and two immiscibly
female prisons elsewhere. Special institutions include juvenile correctional estab-
lishments (Article 12 of Correctional Code) and semi-open prisons (Article 19 of
Correctional Code). In practice, though, the Ministry of Justice, Transparency and
Human Rights discerns between five categories of correctional institutions: agri-
cultural prisons, correctional institutions for minors, closed prisons, special thera-
peutic institutions and judicial prisons.

The following table presents the number of prisoners imprisoned for drug-related
offences during the last decade:

Table 4
Prisoners incarcerates for drug-related offences between 2003-2012
Year Prisoners for drug-related |  Prisoners for drug-related offences
offences Percentage of general
Total number (n) prison population (%)
2003 3.386 40,2
2004 3.562 40,8
2005 3.465 39,7
2006 4.346 43,6
2007 4.640 44,7
2008 4912 47,4
2009 4.937 42,1
2010 4.345 38,4
2011 4.303 34,8
2012 4.136 33,1

Source: Ministry of Justice, Transparency and Human Rights, http://www.ministryofjustice.gr
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As already mentioned, since the maximum length of the sentences imposed for
drug use, possession or cultivation of small quantity for personal use is imprison-
ment up to one year, these penalties are suspended or converted 98.6% of the time,
therefore the vast majority of those convicted for these offences do not get impris-
oned. Subsequently, even though the majority of those convicted have perpetrated
offenses of drug use, possession and cultivation of a small quantity for personal
use, the majority those imprisoned have been involved in drug trafficking/dealing.

Since the 1990’ and the 2000, living conditions have become very strenuous in
the overcrowded Greek prisons, as the recorded occupancy rates have fluctuated
between 140-170%. In 2002, the official capacity of penitentiary institutions was
5,284 beds, with the actual number of prisoners being 8,507. In 2004 and 2005,
with a total capacity of 5,584 places, the number of prisoners has risen to 8,738
and 9,589, respectively (CoE, 2007). Even after the implementation of special legal
provisions on massive probation or parole of prisoners as extraordinary measures
were pressingly adopted in 2005 (Law 3346/2005, Government Gazette A’ 140),
2008 (Law 3727/2008, Government Gazette A’ 257), 2010 (Law 3904/2010, Gov-
ernment Gazette A’ 218) and Law 4043/2012 (Government Gazette A’ 25) as part
of a prison decongestion policy, the situation has not dramatically changed. Table 3
presents some relevant data on prison population as recorded on 1.1.2010.

Table 5
Prison population in Greece - 2010

Prison population total 11.364
(including pre-trial/ remand)

Prison population rate (per 100,000 101
of national population) estimated national population:
11,305,000, Jan. 2010 (Eurostat)

Official capacity of penitentiary 9.103
institutions (1.9.2008)

Occupancy rate of penitentiary 129,6%
institutions (1.9.2008)

Source: Ministry of Justice, Transparency and Human Rights - International Centre for Prison
Studies http://www.prisonstudies.org/info/worldbrief/wpb_country.php?country=141

It is generally argued that the drug-addict prison population is bigger than that
of drug-law offenders, as several of the latter have only been convicted for crimes
against property that are perpetrated to facilitate the purchasing of drugs and not
for any drug-related offence (Paraskevopoulos, 2010), therefore the statistical data
on correctional institutions fail to portray the actual picture.
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There are only few available sets of data embedded in empirical research on the
extent, type and definition of drug-use among detainees in Greek prisons. The
EMCDDA data (Table 4) derives from older studies of only a few penitentia-
ries and thus may not be considered as sufficiently representative of the Greek
correctional system, but rather as a limited guide and accordingly restricted
display of reality. As noted by the EMCDDA, lack of recurring surveys with
specific methodological criteria obstructs the analysis of trends in most EU
countries and impedes analysis and elaboration of outcomes. On the basis of
these indicative surveys carried out throughout the country between 1995 and
2000 and also in line with the general trend witnessed of late, one can say that
drug users are overrepresented among prison population.

Table 6
Drug use among prisoners in Greece between 1995-2000
References | Year | Definition of Drugused | % | Methodological
Drug Use comments
1 2000 | personsreport- | anyillicit drug surveyin 1 prison
ing lifetime 48 | amongst on remand
drug use prior and convicted pris-
to imprison- oners (N=136)
ment
1 2000 | personsreport- | any illicit drug surveyin 1 prison
ing lifetime 46 | amongst on remand
drug use while and convicted pris-
in prison oners (N=136)
2 1999 | persons report- cannabis 74 | surveyin1 prison
ing drug use cocaine 14 | amongst on remand
within the last heroin 41 | and convicted men
year amphetamines | 14 (N=80)
ecstasy 4
3 1998 | adolescents re- cannabis 46 | surveyin 2 prisons
porting lifetime cocaine 18 for adolescents,
drug use prior heroin 19 | both on remand and
toimprison- | amphetamines | 4 | convicted, enrolled
ment ecstasy 7 | invocational train-
otherdrugs | 11 ing (N=100)
4 1996 | persons report- survey in 10 prisons
ing lifetime 34 (N=861)
injecting drug
use
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References | Year | Definition of Drugused | % | Methodological
Drug Use comments
4 1996 | persons report- survey in 10 prisons
ing injecting 20 (N=3861)
drug use while
in prison
5 1995 | lifetime drug cannabis 22 | surveyin2 prisons
use prior to cocaine 6 | amongst convicted
imprisonment heroin 66 | voluntary prisoners
(based on self- (N=544)
reports and
serum tests)
5 1995 | injecting drug survey in 2 prisons
use prior to 69 | amongst convicted
imprisonment voluntary prisoners
(based on self- (N=1544)
reports and
serum tests)
5 1995 anyillicitdrug | 54 | surveyin 2 prisons
cannabis 5 | amongst convicted
cocaine 0,4 Voluntary prisoners
heroin 39 (N=544)
5 1995 | injectingdruguse survey in 2 prisons
in prison (based 28 | amongst convicted
onself-reports voluntary prisoners
and serum tests) (N=544)
6 1995 | injecting drug 31 survey in prison
users (N=1183)

References (according to the above number of the first column of the table):

1. Giatroi choris Sunora. Katagrafi apotelesmaton diereunisis kai protasi programmatos sti

Dikastiki Fulaki Koridallou, Athina, Médecins Sans Frontiéres; 2001.

2. Fotiadou M, Livaditis M, Manou I, Kaniotou E, Samakouri M, Tzavaras N, Xenitidis K.
Self-reported substance misuse in Greek male prisoners. European Addiction Research.

2004; 10:56-60.

3. Aristoteleio Panepistimio Thessalonikis. Diereunisi anagon kai methodon epaggelmatikis
katartisis anilikon paravaton kai anilikon se kindino ‘Orestis’ - Leonardo Da Vinci, Thessalo-

niki; 2000.

4. Koulierakis G, Gnardelis C, Agrafiotis D, Power K. HIV risk behaviour correlates among
injecting drug users in Greek prisons. Addictions. 1995; (8):1207-1216.
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5. Malliori M, Sypsa V, Psichogiou M, Touloumi G, Skoutelis A., Tassopoulos N, Hanzakis A,
Stefanis C. A survey of bloodborne viruses and associate risk behaviours in Greek prisons.
Addiction. 1998; 93(2):243-245.

6. Malliori M. European network on HIV/AIDS and hepatitis prevention in prison: Annual report
to the EC. Marseille/Bonn: ORS/WIAD.1998: pp. 114-118.

Source: EMCDDA Statistical Bulletin 2011:Table DUP-105. Prevalence (percentage) of
drug use among prisoners in EU Member States and Norway - for full list of studies, see
emcdda.europa.eu/stats11/duptabl 05

Given the large population of drug users in correctional facilities, treatment, psy-
chosocial support and harm reduction interventions in prisons is not only an ex-
pression of the right to health care for addicted detainees, but also an essential step
towards an effective drug policy.

In the field of treatment, as of 2002 only one public treatment program for drug
dependent detainees has been operational, i.e. the Treatment Centre for Drug De-
pendent Prisoners (KATK), located in Eleonas, Thebes. It was founded by decree
of Law 2721/99 (Government Gazette A’ 112/3-6-99) as a special therapeu-
tic institution, aiming at providing detoxification therapy for mentally and
physically addicted prisoners. The same Law also established a second center
to treat addiction in the Kassandra therapeutic community, a plan still un-
implemented.

The KATK in Eleonas has the capacity to accommodate 250 dependent in-
mates, while that still under construction in the Agricultural Prison of Cas-
sandra will able to treat and bed 360 prisoners.

The KATK program is a dry, voluntary, multi-phase biennial program that
aims to: a) physical and mental rehabilitation, b) abstention from delinquen-
cy, ¢) education and training, d) prevention of relapse and social reintegra-
tion of the participants.

In addition to KATK, treatment is also available through the therapeutic commu-
nities run by KETHEAs “EN DRASI” initiatives in Koridalos Women’s Prison and
Koridalos Judicial Prison.

Table 7
Prisoners that attended treatment programs (2008-2010)
Year 2008 2009 2010
Number of prisoners 795 1.535 1.550

Source: EKTEPN - Reitox Focal Point Annual Report 2011.
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Psychosocial support and counselling has also been provided by the “18 ANO”
Dependence Treatment Unit of the Attica Psychiatric Hospital and KETHEA in 19
prisons across the country during 2010. According to data provided by EKTEPN
- Reitox Focal Point Annual Report 2011, 1822 inmates have received counselling
services in prison in 2010.

Support interventions include individual and group counselling, information and
mobilization, self-help groups and relapse-prevention groups.

In 2010, eight programmes offered psychosocial support interventions in correc-
tional institutions: seven of them are KETHEA initiatives, the remaining one being
the “18 ANO” program™.

In-prison harm reduction interventions mostly involve information and health
awareness (e.g. prevention of infectious diseases), safer drug use and overdose
prevention. According to the last available data, all seven (7) KETHEA pro-
grammes and the “18 ANO” one held seminars and group sessions during 2010,
including individual sessions where deemed fitting, and handed out informative
material to raise the participants’ awareness on harm reduction in all nineteen
(19) penitentiaries where they operate.

33. List of operational programs and correctional facilities:
KETHEA:
- “STROFI” Open therapeutic programme for adolescents (Attica): Special Juvenile Correc-
tional Establishment in Avlona.
- “PILOTOS” Day-care therapeutic programme for adolescents and young adults (Thessaly): Ju-
venile Reformatory Facility in Volos, Penitentiary Establishment for Minors in Kassavetia, Spe-
cial Juvenile Correctional Establishment in Volos, Larissa Judicial Prison, Trikala Closed Prison.
- “OXYGONO?” Day-care therapeutic programme for adolescents and young adults (Achaia):
Closed Prison in Aghios Stefanos.
- “EN DRASI” In-prison therapeutic programme (Attica): Koridalos Judicial Prison, Korida-
los Womens Prison, Koridalos Prison Psychiatric Division.
- Counselling Unit for Prisoners in Thessaloniki: Thessaloniki Military Prison, Komotini Ju-
dicial Prison, Cassandra Rural Prison, Grevena Closed Prison.
- “ARIADNE” Open therapeutic programme for adults (Crete): Neapoli Judicial Prison,
Alikarnassos Closed Prison, Hania Judicial Prison, Aghia Rural Prison.
- “MOSAIC” Intercultural transitional day-care programme (Attica): Detention Centre for Alien
“18 ANO” Dependence Treatment Unit (Attica Psychiatric Hospital):
- “18 ANO” Prison programme: Koridalos Judicial Prison, Koridalos Women's Prison, Korida-
los Prison Psychiatric Division. Psychosocial support interventions were implemented in 2009
in nineteen (19) prisons and in the Detention Centre for Aliens. Compared to the previous years,
such interventions are constantly expanding. Suffice it to mention that in 2005 support interven-
tions were implemented in twelve prisons, in 2006 in fifteen and in 2008 in sixteen prisons.
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Table 8
Prisoners that have participated in harm reduction
interventions (2008-2010)

Year 2008 2009 2010
Number of prisoners 795 1.535 1.550

Source: EKTEPN - Reitox Focal Point Annual Report 2011.

According to EKTEPN, though, the total number of drug offenders in prison has
been consistently increasing for the past twelve years, rendering the foundation of
more therapeutic and counselling programs in Greek prisons of vital importance.

As mentioned above, Articles 31 and 32 CLD provide a favourable opportunity
for drug-using detainees to avert from serving time in prison to participating into
community-based treatment. For drug addicted perpetrators who have committed
any of the offences included in Article 20 § 1 CLD or any other offence in order to
facilitate the use of drugs (with the exception of crimes such as homicide and rob-
bery**), these mechanisms relate to the voluntary attendance or completion of
a drug treatment and maintenance program and are available at all levels of the
criminal procedure: pre-trial (pending penal prosecution - Article 31 § 1: sus-
pension of penal prosecution), hearing (sentencing stage - Article 31 §§ 5 & 6:
suspension of sentence execution/probation) correctional (in prison - Article 32:
conditional release).

Apart from the above provisions, drug-addicted individuals who have been con-
victed and sentenced for any criminal offence besides drug-related ones may uti-
lize aversion mechanisms at the correctional stage (in prison - Article 32 par. 2:
conditional release). According to Article 32 § 2 CLD, and quite similarly to the
first paragraph of the Article, any drug-addicted detainee convicted to imprison-
ment for any criminal offence (not just drug-related) and undergoing a treatment
program in a therapeutic institution or in a special penitentiary department (fol-
lowing a Court’s mandate according to Article 32 § 1 CLD) may be conditionally
released before the completion of due time after successfully attending the treat-
ment program, subsequent to a resolution issued by the competent Judges Coun-
cil for Misdemeanors of the region of detention and in accordance with Articles
105 et seq. GPC (conditional release of prisoners). The Council decides after
having consulted the scientific council of the therapeutic program or the head of

34. The crimes included in Articles 299, 306, 309, 310, 311, 312, 322, 323, 324, 336, 374 seq. aand
b and 380 of GPC and Article 2 of Law No 2331/1995 (Government Gazette A 173).
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the penitentiary’s special department, and may require the additional commit-
ment for the detainee applicant to regularly turn up to a specific drug treatment
institution and be subjected to biochemical, toxicological or other tests. If these
tests indicate resumption of drug use by the released prisoner or if he/she refuses
or neglects to undergo examination according to the Council’s decision, the drug
treatment institution authorized to monitor the released detainee’s follow-up is
required notify the public prosecutor, resulting to the revocation of the decision
on conditional release.

Though the above detention-aversive mechanisms envisaged in the Law on
Drugs are adequately endorsed in legislation, there is ample potential for im-
plementation in practice, since they are presently only seldom activated. For the
years 2008, 2009 and 2010, only 27, 61 and 26 drug addicted detainees respec-
tively were granted conditional release or had their sentence suspended in order
to follow out-of-prison dependence treatment programmes following the suc-
cessful completion of the in-prison support programmes implemented by the
three KETHEA agencies (“EN DRASI”, Counselling Unit for Prisoners in Thes-
saloniki, “STROFI”) and the “18 ANO” Dependence Treatment Unit (Attica Psy-
chiatric Hospital).

Establishing more therapeutic and consulting programs both in and out of prison
would aid towards further implementation of the above aversion mechanisms of
community-based treatment for the numerous drug addicted convicts in Greece.

Only in recent years has the Greek correctional policy moved towards organizing
a coordinated body commissioned to grant substantial assistance to prisoners
and former detainees. The fundamental provisions on this institution are con-
tained in Article 81 § 1 of the Correctional Code, envisaging the founding of an
institution - in the legal form of a non-profit Private Law Entity - named “EPAN-
ODOS’, that will operate under the supervision of the Ministry of Justice, Trans-
parency and Human Rights. The overall goal of this organization is “the voca-
tional training and rehabilitation, the economic support and gradual reintegration
of the released”. Within the first years of its operation, “EPANODOS” has consid-
ered the following activities as immediate priorities for the improved implemen-
tation of its purpose: undertaking the necessary initiatives to raise awareness and
ensure social support for its mission; attempting to guarantee a small financial
allowance for released prisoners as a bona fide prerequisite to help them stand
on their feet; organizing close cooperation with local authorities and NGOs for
the prevention of recidivism for released detainees (especially the drug-addict-
ed, who represent one of the more numerous inmate groups in Greek prisons);
contributing to the functional modernization of rehabilitation institutes (i.e.
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Societies for the Protection of the Released, Committees on Social Support, and
Juvenile Protection Societies); collaborating with the Probation Service towards
the protective supervision of released detainees and prompting the formation of
volunteer groups to support released prisoners (Courakis, 2010).

Especially with respect to drug-addicted individuals that are released from pris-
on, both KETHEAs “EN DRASI” program and the “18 ANO” Prison Program
of the Attica Psychiatric Hospital implement support interventions for released
drug-using prisoners. “EN DRASI” provides a) private sessions including mo-
tivational interview, individual need-assessment and orientation about the pro-
gramme, and b) group sessions including counselling and psychological support,
medical and psychiatric screening, preparation for entering a therapeutic com-
munity and relapse prevention seminars. “18 ANO” organises awareness-raising
groups and provides individual counselling to released prisoners who may then
seek treatment in its available programmes. In 2008, 2009 and 2010, 167, 172 and
175 released drug users respectively participated in psychosocial support inter-
ventions.

All drug-dependence treatment programmes admit released detainees for treat-
ment (dependence treatment and social reintegration), while most also offer
legal aid. Moreover, as a complement to in-prison programmes, there are three
specialised reintegration structures for released prisoners:

— Admission and Reintegration Centre for Released Drug Users in Thessaloniki
(KETHEA).

— “EN DRASI” Admission and Reintegration Centre (KETHEA)
— KATK Social Reintegration Centre.

A total of 46 released prisoners participated in these programmes in the reporting
year, a number almost equal to that for 2008 (45 released prisoners). In 2010, the
total number of released prisoners that attended a treatment program more than
doubled, as 106 individuals attended the programs.

Nevertheless, no available data exists on recidivism of offenders who have already
served custodial sentences for drug-related crimes.

I1. Initiatives for drug law reform undertaken
by the government and/or the parliament in the last 10 years

As to the general institutional legal framework in Greece, the most impor-
tant legislative initiatives of the last 10 years are the following:
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Law 3459/2006 a.k.a. Code of Laws on Drugs - CLD (Government Gazette
A 103): Introduced the codification of all drug-related legislation since the
enactment of Law 1729/1987 and up to 2006. This Code, consisting of seven
(7) chapters and amassing a total of 61 Articles, attempted a more systematic
legislative approach to the problem.

Law 3727/2008 (Government Gazette A’ 257): Its 2" Chapter seeks to har-
monize national legislation with the Council Framework Decision 2004/757/
JHA of 25 October 2004, which lays the general principles and guidelines on
minimum provisions on the constituent elements of criminal offences and
penalties. Specifically, this law: a) completes the list of drug-related perpetra-
tions, by adding the offences of dispatching and delivery of drugs in any way,
and extraction of drugs (Art. 9 Law 3727/2008); b) envisages that the penal-
ties for the aggravated circumstances of Article 23 § 1 Law 3459/2006 are al-
so imposed for offences regarding large quantities of drugs or for grave harm
on public health, while a minimum sentence of 10 years and a concurrent
fine of € 2,900 to € 290,000 is imposable for the offences of Article 20, when
they are committed by a criminal organization (Art. 10); c) establishes ad-
ministrative liability of legal persons/entities for criminal offences on drugs
(Art. 12); d) deals with matters of jurisdiction of Greek courts for drug-relat-
ed offences (Art. 13); e) provides that the defendant who claims drug addic-
tion must undergo examination within 24 hours of his/her arrest, and also
determines the examination procedures for bodily fluids or other biological
material (Art. 14); f) delimits quantities of heroin, cocaine, processed and
raw cannabis that are assumed to confirm strictly personal use (unless the
court decides otherwise) (Art. 15); g) provides that a more austere policy on
conditional release and prison leaves is only applied for those convicted for
the aggravated circumstances of Articles 23 and 23A Law 3459/2006 and not
for the other offences (Art. 18 and 21).

Law 3772/2009 (Government Gazette A’ 112): Amends Article 15 Law
3727/2008 as to the quantity of cannabis assumed to confirm personal use
(increases weight from 20 to 50 grams for raw cannabis/marijuana and from
2.5to 5 grams for processed cannabis/hashish).

Law 3811/2009 (Government Gazette A" 231): Article 25 states that an
offence committed by a drug-addict deemed a misdemeanor or felony upon
criterion of penalty imposed. Also, the procedure for conditional release for
those convicted for the aggravated circumstances of Art. 23 and 23A Law
3459/2009 is amended, emphasizing that the defendant’s addiction need be
accounted for when imposing pre-trial detention.
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The bill on the new Code of Laws on Drugs, passed as “Law on Addictive
Substances” - Law 4139/2013 (Government Gazette A’ 74): In September
2011, a new bill supposedly replacing the Code of Law on Drugs came into
publicity, and a long public debate ensued. The new legislative initiative put
the treatment of addicted users in the epicenter, and could be described as a
truly ground-breaking stride within the Greek drug policy. After a delay of
almost two years, the new bill was passed by the Greek Parliament on March
20" 2013, though not without several modifications as to the original docu-
ment. The key-points of the initial draft and the new law, as outlined in the
explanatory report, are the following: (1) According to the initial draft’s ex-
planatory report, trafficking of drugs is the basic offence, classified as a felony
and punishable with life imprisonment or incarceration of 5-20 years and a
concurrent pecuniary sentence, while additional penalties -such as forfeiture
and prohibition of residence- are preserved with some improvements. The
main terminology of the old Code is also retained and the recommendations
of the Framework Decision 2004/757 JHA of the EU Council are taken into
account. The new law adopted this main trend, but the sanctioning range for
the basic offence was changed to incarceration of 8-20 years. (2) The sup-
ply and possession of drugs in quantities intended exclusively for personal
use were not considered criminal offences according to the initial draft. Only
the cultivation of cannabis plants was still prescribed as an offense (punish-
able by imprisonment up to three (3) months and a fine up to one thousand
(1,000) Euros), even in numbers justifying the offender’s personal use. On
the other hand, anyone using drugs in public would be punishable by im-
prisonment of six (6) months and a fine not exceeding two thousand (2,000)
Euros. This innovative proposal was considered very ambiguous, and was fi-
nally not included in the new law: drug use and cultivation of cannabis for
personal use still persist as misdemeanors punishable by imprisonment up
to 5 months (more lenient sentencing compared to the previous CLD). (3)
The trafficking of small quantities of drugs and the supply of small quantities
to familiars for personal use are considered mitigating circumstances of the
basic offence of trafficking, according to specific criteria based on the type,
quantity and purity of the drug substance, alongside the specific needs of the
user. This was an innovative provision finally adopted in Article 22 of the
new Law on Addictive Substances. (4) According to the explanatory report
of the draft that was also adopted in the new law, more severe penalties are
provided for criminal offences committed by certain individuals (e.g. doc-
tors, pharmacists) or in certain locations (military camps, detention facili-
ties, schools, etc.) or against minors. For these aggravating circumstances,
incarceration of minimum 10 years (i.e. 10-20 years) and a fine of € 50,000-
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500,000 is proscribed. Trafficking by certain professionals, doctors, pharma-
cists, and recidivists is considered an aggravated circumstance. (5) The most
aggravated trafficking offences are punishable by life imprisonment or long-
term incarceration (10-20 years) and a fine up to € 600,000. In contrast to the
previous Code, judges now have the discretion to avoid life imprisonment in
cases when less dangerous offenders are involved. This threatening disposi-
tion of the offender must be related (beyond the professional commission of
the offence) to the quantity of drugs, which must be determined with respect
to the related financial benefit, in order to avoid employing vague concepts
such as “very large quantities”, that entails the risk of a very arbitrary inter-
pretation. (6) A multi-evidence basis for the diagnosis of the drug addiction
by the judge is provided in the new bill, besides the medical report envisaged
in the previous law. Such evidence may include documents proving partici-
pation and monitoring in either a counseling and therapeutic program or a
substitute-based protocol, other health conditions associated with the use of
drugs (e.g. hepatitis, AIDS or pulmonary edema), psychological and social
status of the offender (evident from certifications from social services, orga-
nizations, etc.), or findings of laboratory tests that reveal drug use over long
periods. (7) The statute on organizations, associations and institutions as re-
gards planning, coordinating and implementing drug policy is systematized.

I11. Standpoints of relevant stakeholders on drug law reform

Regarding the new law on drugs, the standpoints of relevant stakeholders could be
summarized as following™:

For KETHEA, the initial draft for the new law paced towards the right direc-
tion concerning possession for personal use and use of drugs, treatment of users
and their families, but also the national strategy on drugs. KETHEA is in favor
of decriminalizing possession of drugs for personal use, arguing that in such a
case users will not be arrested and stigmatized. As the addicted users impris-
oned comprise almost half of the total prison population, decriminalizing drug
use would be a correct shift, but some reservations are articulated concerning
drug use in public places which may increase the extent of the phenomenon. It

35. Initially, the new bill, as presented above, had the support of KETHEA, OKANA and EK-
TEPN, and of several political parties of the country (SIRIZA, PASOK, DIMAR). A group
of experts on drugs were invited by one of the political parties represented in the Greek
Parliament to discuss the issue of the Bill on the new law on drugs on 21 September 2011,
in order to express their general stance and individual comments on it (more analytically
see http://psychografimata.com/7009/sizitisi-gia-to-neo-nomoschedio-peri-narkotikon/).
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is important that treatment must be provided as an alternative to punishment
and imprisonment and that a set of favorable measures exists for drug users.
KETHEA has expressed its apprehension and criticism on mergers of organiza-
tions and institutions dealing with drugs and drug policy and for the financial
cut-downs for drug prevention and therapy.

“18 ANO” believes that the intentions of the drafters were good, though it re-
tains some reservations were on specific issues. With respect to treatment, it was
indicated that substitution of drugs is a kind of suppression to which 18 ANO
is opposite. On the other hand, until now there have existed specific principles
and regulations according to which treatment programs operate; doubts were
expressed on whether the new bill would be able to sustain them. As to addiction
and treatment, 18 ANO underlined that addicted users, exactly due to the nature
of their dependence, must not counter any kind of coercion, such as mandatory
treatment.

EKTEPN advocated for the enactment of the new law, as it offers some responses
to chronic problems through the decriminalization of personal use, the vesting
of in-prison treatment, coordinating of the framework decisions on drugs and
the national strategic agenda. The new bill, at least at its draft form, is not only
a socially equitable and humanitarian decree for drug users, but also a law that
will assist cost-reduction for the state, as a prisoner’s costs are 7-14 times greater
than the costs of a user under treatment. It is of vital importance to grant orga-
nizations and institutions on drugs the opportunity to preserve their resources,
at least as presently, so that they may respond to the demand for treatment that
amplifies in times of economic crisis.

As far as OKANA is concerned, the new bill is reckoned favorable for the penal
treatment of dependent idividuals. According to the pervious law, the focal point
is drug trafficking and not treatment of drug dependence. On the contrary, the
new bill foresees that even a drug user detained for trafficking is granted the op-
portunity to claim addiction and appeal for proper treatment. Also, expert diag-
noses on drug addiction shall be suitably safeguarded according to the new law,
so that only the actually addicted users will be characterized as such, thus pre-
venting smugglers and traffickers from pretending addiction en route to a more
favorable treatment by the criminal justice system. As to the financial support
of prevention programs, it is essential for funds to be allocated therein, because
such interventions are significantly prioritized according to the national plan on
drug policy. Furthermore, the recruitment of proficient staff is imperative for
these programs.
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Prevention-oriented Programs are concerned that prevention is not a priority
in the new bill, since prevention, rehabilitation and reintegration are linked, co-
depended and cooperating axes: a modification in any one directly affects both
others. Regarding the funding of prevention programs, it was suggested that part
of the revenue from pecuniary penalties and fines must be allocated for to pre-
vention program in order for them to function more independently. According
to the “Initiative for the Rights of Prisoners”, the discussion on any new law on
drugs should look into those directly involved, i.e. drug users and inmates, and
it is also crucial to envisage a pardon or suspension of sentence to mothers of in-
fants and young children who are detained for drug offences.

Proposals and recommendations for further research and advocacy include:

1. In-prison surveys: research inmate addicted users, evaluate in-prison treatment
programs and consider alternative penalties for addicted offenders.

2. Assessment of prevention program.

3. Research on the criminological traits of drug-related offenders and risk-factors
for delinquency, inquire on the stereotype of addicted individuals as criminals, but
also examine the addicted as victims of crimes.
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I. The current national drug strategy and drug legislation
in Montenegro

1. National Strategy on Drugs

In 2008 the Government of Montenegro adopted the Strategy: National Strategic
Response to Drugs which covers the period from 2008 to 2012. Now, the first phase
of drafting the new Strategy with Action plan is in process - as well as the process
of evaluation of the previous one, which is implemented in close cooperation with
UNODC and EU experts. Montenegro also has a school programs targeting con-
sumption of drugs by youth.

Montenegro has a National Council for the Prevention of Drug Abuse. The Coun-
cil is chaired by the President of the State and the Minister of Health. Other minis-
ters and representatives of the municipalities participate in the Council’s meetings.

At a working level, a network of contact persons exists, with representatives of the
central government, municipalities and civil society. Individual authorities respon-
sible for this area have also concluded a range of agreements and memoranda of
understanding.

Montenegrin drug policy institutional framework also consists of:
1. Department for Drugs at the Ministry of health;

2. Department for fight against drugs at the police directorate;

3. Ministry of Interior of Montenegro;

4. Ministry of Finance of Montenegro;

5. Customs Administration of Montenegro;

6. Bureau for Education of Montenegro;

7. Capital City Podgorica - Institution for rehabilitation;

1. Teaching Assistant, Faculty of Law, University of Montenegro.
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8. Offices for Drug Prevention in local communities - 21 offices in 21 local com-
munities;

9. Ministry of Justice - Institute for execution of criminal sanctions.

Montenegro is party to the main international and Council of Europe conventions
on drugs. In the field of the fight against narcotic drugs, Montenegro has acceded
to the relevant UN conventions: the 1961 Single Convention on Narcotic Drugs,
the 1972 Protocol Amending the Single Convention on Narcotic Drugs, the 1971
Convention on Psychotropic Substances, the 1988 United Nations Convention on
the Fight against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, the
UN Convention against Transnational Organized Crime and Protocols thereto, the
Council of Europe Convention on Laundering, Search, Seizure and Confiscation
of the Proceeds from Crime and the Council of Europe Convention on Launder-
ing, Search, Seizure and Confiscation of the Proceeds from Crime and Financing
of Terrorism.

Montenegrin legislation is aligned with Joint Action 96/750/JHA concerning the
approximation of the laws and practices of the Member States of the European
Union to combat drug addiction and to prevent and combat illegal drug traffick-
ing. Legislation is also aligned with the Council recommendations on improving
investigation methods in the fight against organised crime linked to organised
drug trafficking (2002/C 114/01), and on the prevention and reduction of health-
related harm associated with drug dependence (2003/488/EC).

Social aid services are included in the current Drug Strategy framework. Firstly,
in the National Strategy there is one of the main principles on which the Strategy
is based - the Principle on protection of human rights. This principle means that
the right of every person to decent, fair and professional treatment and help in case
of illness or any other threatening social situation is guaranteed. This principle is
elaborated in details through the Strategy.

NGOs that work in area of drug prevention and other issues related to drugs were
fully involved in the process of the creation of the Strategy. Besides that, there is a
continuity of involvement of the NGO sector in the consultation process, during
the preparation process of the legal framework and the activities related to the pre-
vention of drugs.

Every key issue in the current Strategy is considered, bearing in mind that in the
process of its creation all stakeholders from Government to civil society were in-
cluded. The process of evaluation of the implementation of the Strategy is in prog-
ress, after which it will be concluded if there are some missing issues, which will be
recognized in the new Strategy.
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2. National Substantive Criminal Law

A Misdemeanor is a violation of public order for which the penalty prescribed is
determined by the Law of misdemeanors. A Criminal offence is an act laid down
by law as a criminal offence, which is unlawful and which has been committed
with a guilty mind. An act committed in legitimate self-defense is not deemed a
criminal offence. Legitimate self-defense is such defense which is absolutely neces-
sary for a perpetrator in order to avert a concurrent or imminent unlawful attack
on his/her or someone else’s asset. An offender who has exceeded the limits of le-
gitimate self-defense may be punished more leniently and if s/he has exceeded the
limits due to strong excitement or fear caused by an assault, and s/he may also be
remitted of penalty.

Criminal sanctions are:

1. Sentences;

2. Warning measures;

3. Security measures and

4. Corrective measures.

Types of sentences envisaged by the Criminal Code are:
1. A forty-year imprisonment;

2. An imprisonment sentence;

3. Afine;

4. Work in public interest.

Custodial sentences are served in prisons according to the Law on the Execution of
Criminal sanctions. Conditional release: A Convicted person who has served two
thirds and exceptionally half of the imprisonment sentence or of the forty-year im-
prisonment sentence may be released if in the course of serving the sentence there-
of s/he has improved so that it is reasonable to expect that s/he will behave well
while at liberty and, particularly that s/he will refrain from committing criminal
offences until the end of the time the imprisonment sentence had been imposed.
While assessing whether to release the convicted person, his/her conduct during
the period of serving the sentence, performance of work tasks appropriate to his/
her working abilities, as well as other circumstances indicating that the purpose of
sentence has been achieved shall be taken into consideration.
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A fine sentence can not be less than two hundred euros and more than twenty
thousand euros, and for criminal offences committed out of greed it may not ex-
ceed one hundred thousand euros.

A fine imposed as the principal sentence shall be imposed in the following
amounts:

1. Up to two thousand euros for criminal offences punishable by an imprisonment
sentence not exceeding three months;

2. From four hundred euros to four thousand euros for criminal offences punish-
able by an imprisonment sentence not exceeding six months;

3. From six hundred euros to eight thousand euros for criminal offences punish-
able by an imprisonment sentence not exceeding one year;

4. From eight hundred euros to sixteen thousand euros for criminal offences pun-
ishable by an imprisonment sentence not exceeding two years;

5. At least one thousand two hundred euros for criminal offences punishable by an
imprisonment sentence not exceeding four years;

6. Atleast one thousand two hundred euros for criminal offences for which a fine is
envisaged as the sole sentence.

If a convicted person fails to pay a fine within the deadline set thereof, the court
shall replace the fine by an imprisonment sentence by converting each initiated
twenty-five euros of the fine into one day of imprisonment provided that the im-
prisonment sentence may not last longer than six months, and if the fine imposed
exceeds the amount of nine thousand euros, the imprisonment sentence may not
belonger than one year.

Instead of an imprisonment sentence, an unpaid fine that does not exceed the
amount of two thousand euros may be replaced by a sentence of work in public in-
terest, with the consent of the sentenced person, so that eight hours of community
service shall be imposed for each initiated twenty-five euros of the fine, provided
that the community service may not be longer than three hundred and sixty hours.

If a convicted person pays only one part of the fine, the court shall replace the re-
maining part by proportionally converting it into an imprisonment sentence, and
if a convicted person pays the remaining part of the fine, the enforcement of the
imprisonment sentence shall be discontinued.

By implementing the commitments taken from international instruments, gener-
ally accepted international standards and solutions in the field of drugs were in-
corporated by Montenegro into its national system. In terms of criminal law, Title
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24 - Crimes against Human Health, the Criminal Code of Montenegro provides
for two criminal offenses: unauthorized production, keeping and releasing into
circulation of narcotic drugs (Article 300) and enabling the use of narcotic drugs
(Article 301).

The criminal offence of unauthorized production, keeping and releasing into
circulation of narcotic drugs referred to in Article 300 is committed by anyone
who unlawfully produces, processes, sells or offers for sale, or who for the pur-
pose of selling buys, keeps or transports or mediates in the selling or buying, or in
some other manner unlawfully releases into circulation substances proclaimed to
be narcotic drugs or plants containing such substances. The imprisonment sen-
tence stipulated for this criminal offence ranges from two to ten years. Anyone
who brings into Montenegro substances proclaimed to be narcotic drugs or plants
containing such substances with the intention to commit the offence referred to
in paragraph 1 of this Article, shall be punished by an imprisonment sentence for
a term of two to twelve years. Where the perpetrator of the offence referred to in
paras. 1 and 2 of this Article organized a network of dealers and middlemen, s/he
shall be punished by an imprisonment sentence for a term of three to fifteen years.
That sentence shall also be imposed on the one who sells, offers for sale or gives
narcotic drugs without fee for further release into circulation to a minor, men-
tally ill person, a person who has a temporary mental alienation, a person having
severe intellectual disabilities or a person getting treatment for narcotic drugs ad-
diction, or who releases into circulation a narcotic drug mixed with a substance
which may lead to serious impairment of health, or who performs an act referred
to in paragraph 1 of this Article in an educational institution or in its immediate
vicinity, or in an institution for the enforcement of criminal sanctions or public
facility or at a public event, or if the offence referred to in paras. 1 and 2 of this
Article is committed by a person in an official capacity, physician, social worker,
priest, teacher or instructor by abusing their position or anyone who uses a minor
for the commission of that act.

Article 300 paragraph 5 stipulates that the perpetrator of the offence referred to
in paras. 1 to 4 of this Article who reveals who s/he gets the drugs from may be re-
leased from the penalty.

Anyone who unlawfully makes, acquires, possesses, transports or gives for use
equipment, material or substances knowing they are intended for producing
narcotic drugs shall be punished by an imprisonment sentence for a term of six
months to five years. In this Article the Code also stipulates the measure of manda-
tory confiscation and seizure of narcotic drugs and the means used for their pro-
duction.
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The criminal offence of enabling the use of narcotic drugs (Article 301) is com-
mitted by a person who instigates another person to take narcotic drugs or gives
narcotic drugs to another for his/her or someone else’s use, or places at someone’s
disposal premises for taking narcotic drugs, or in some other manner enables an-
other to take narcotic drugs. The sentence stipulated for this offence ranges from
six months to five years. Where an offence referred to in paragraph 1 of this Ar-
ticle was committed against a juvenile, mentally ill person, person with temporary
mental alienation, person having severe intellectual disabilities or a person getting
treatment for narcotic drugs addiction or against a number of persons, or where
it is committed in an educational institution or in its immediate vicinity, or in an
institution for the enforcement of criminal sanctions or in a public facility or at a
public event, or if the offence in question is committed by a person in an official ca-
pacity, physician, social worker, priest, teacher or instructor by abusing their posi-
tion, the offender shall be punished by an imprisonment sentence for a term of two
to ten years. In this Article as well, the Code stipulates the measure of mandatory
confiscation and destruction of narcotic drugs.

3. National Drug Laws and Institutions

Criminal Code of Montenegro, under Chapter 24, prescribes criminal offences
against human health. This chapter of the Criminal Code provided for the two
criminal offences related to drug abuse include: unauthorized production, keeping
and releasing for circulation of narcotics (Article 300 of the Criminal Code), and
the facilitation of consumption of narcotics (Article 301 of the Criminal Code).
Amendments to the Criminal Code of May 2010 prescribe seven paragraphs to
Article 300. The main form refers to a number of alternative sets of actions which
may comprise unauthorized production, processing, selling or offering for sale the
substances or preparations pronounced to be narcotics, or actions of anyone who
for the purpose of selling buys, keeps or transports the substances or preparations
pronounced to be narcotics. Mediation in selling or buying drugs, and any other
unauthorized distribution of drugs is also criminalized. The concept of most of the
above mentioned acts of offence is not in dispute. Most problems in practice refer
to the act of keeping drugs for sale that has to be distinguished from the act of keep-
ing drugs for one’s own use. The most important criterion in practice is the amount
and type of the drug, the way of keeping and packaging it, which may indicate the
fact whether the person who keeps it is a drug addict or not.

Objects of such criminal acts are substances or preparations proclaimed to be narcot-
ics. Narcotics are substances which may have natural or synthetic origin. Drug use
may create a state of dependence that can cause damage to health or otherwise jeop-
ardize the integrity of the individual in physical, psychological and social terms.
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As a result of an act referred to in Article 300 Paragraph 1, the offender shall be
punished by an imprisonment sentence of two to ten years.

Paragraph 2 refers to a qualified form of a criminal act. Until the entry into force of
Amendments to the Criminal Code of May 2010, whether the unlawful bringing of
narcotics into Montenegro should refer to the basic offence from Paragraph 1 or it
should be treated as a grave offence was in dispute. However, it is clear now that the
criminal act which refers to the basic offence- unlawful bringing into Montenegro
of substances or preparations pronounced to be narcotics- is qualified as a grave
offence referred to in paragraph 2 only if it is performed in order to commit an of-
fence referred to in paragraph 1.

As a result of an act referred to in Article 300 Paragraph 2, the offender shall be
punished by an imprisonment sentence of two to twelve years.

If an act as of Paragraph 1 of this Article is committed by the offender who orga-
nized a network of dealers and mediators, which is qualified as a grave offence re-
ferred to in Paragraph 3, the perpetrator shall be punished by an imprisonment
sentence of three to fifteen years.

A Grave offence, referred to in Paragraph 4 is introduced by the Amendments to
the Criminal Code of 2010. Actually, it has several forms. The first form of this
criminal act refers to anyone who sells, offers for sale or in some other way releases
for circulation without compensation the substances or preparations pronounced
to be narcotics in relation to anyone especially vulnerable when it comes to narcot-
ic drugs- a minor, mentally ill person, person suffering from a temporary mental
disorder, a severely mentally retarded person or person treated for drug addiction.
Furthermore, a grave offence also refers to anyone who unlawfully releases for cir-
culation narcotics mixed with substances that can cause severe health damage. A
place where the offence was committed may serve as a qualifying circumstance.
If an act referred to in Paragraph 1 is committed within a correctional or educa-
tional institution, or in the vicinity of such Institution, or within institutions for
the execution of criminal sanctions, or in a public facility or during public events, it
will be qualified as a grave offence. Finally, the qualifying circumstance which will
determine whether the criminal act committed is a grave offence or not is related
to the personal role of the perpetrator. If an act referred to in Paragraphs 1 and 2 is
committed by an official, a doctor, a social worker, a priest, a teacher or an educa-
tor by using their authority, or a person who uses minors for the commitment of a
certain criminal act, it shall be considered as a grave offence.

As a result of an act referred to in Paragraphs 1 and 2, the offender shall be pun-
ished by an imprisonment sentence of three to fifteen years.

225



osms DRUG POLICY AND DRUG LEGISLATION IN SOUTH EAST EUROPE

A perpetrator of acts referred to in Paragraphs 1 to 4 who disclose the person from
whom h/she obtains the drugs may be released from punishment, according to
Paragraph 5 of this Article.

Certain preparations for an act referred to in Paragraph 1 are incriminated in Para-
graph 6, which says that anyone who unlawfully makes, acquires, possesses or gives for
use equipment, materials or substances which are known to be intended for producing
narcotics, shall be punished by an imprisonment sentence of six months to five years.

Paragraph 7 refers to the obligatory imposition of security measures including
confiscation of narcotics and substances used for their production, as well as liabil-
ity for the destruction of narcotic drugs.

The legal characteristics of a criminal offence from Article 301 of the Criminal
Code, referring to anyone who enables another to take narcotics, incriminate sev-
eral criminal acts.

The act of commission refers to inducing another to take narcotics, which means
that this is an act of incitement. Other forms of this criminal act refer to: anyone
who gives narcotics to another for his/her or someone else’s use, or places at some-
one’s disposal premises for taking the narcotics, or in some other way enables an-
other to take narcotics.

For the basic form of this offence, the perpetrator shall be punished by an impris-
onment sentence of six months to five years.

Before the entry into force of the Amendments to the Criminal Code of May 2010,
the qualified form of the criminal act existed in three cases: if an act is committed
against a minor, or more persons, or has caused extremely harmful consequences.
However, instead of vague formulation that the act “has caused extremely harmful
consequences’, Amendments to the Criminal Code of May 2010 provide a number
of qualifying circumstances that are the same as for the criminal offence referred to
in Article 300 Paragraph 4. Except against a minor or more persons, the qualified
form of a criminal act also includes cases if it is committed against a mentally ill
person, a person suffering from a temporary mental disorder, a severely mentally
retarded person or a person treated for drug addiction. If an act is committed with-
in a correctional or educational institution, or in the vicinity of such Institution, or
within institutions for the execution of criminal sanctions, or in a public facility or
during public events, it will be qualified as a grave offence. If a criminal act is com-
mitted by an official, a doctor, a social worker, a priest, a teacher or an educator by
using their authority, or a person who uses minors for the commitment of a certain
criminal act, it shall be considered as a grave offense. As a result of this act, the of-
fender shall be punished by an imprisonment sentence of two to ten years.
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Paragraph 3 refers to obligatory confiscation and destruction of narcotics and sub-
stances used for their production.

Personal drug use is not sanctioned by the Criminal code of Montenegro, nor is
drug possession for personal consumption.

In the framework of the description of criminal acts related to drug misuse, the
Criminal Code of Montenegro does not classify individual drugs.

It is forbidden to use, produce, circulate or possess drugs for personal use or other
means for drugs production, as well as growing plants that can be used for drug
production, unless it is stated differently by the Law on combating drugs abuse.

It is strictly forbidden to issue any medications that contain drugs to persons
younger than the age of 18.

The Law on precursors for narcotic drugs (Official Gazette of Montenegro, 83/09).
This Law regulates the monitoring and control of manufacturing and placing on
the market of Substances which can be used in the manufacture of narcotic drugs
and psychotropic substances in order to discourage their diversion or use for illicit
purposes, as well as to protect people’s lives and health and environment from the
harmful effects of precursors.

The Law on combating narcotic drugs, which was adopted by the Parliament of Monte-
negro (Official Gazette of Montenegro 28/11.). This Law sets out the measures for pre-
venting the use of illicit drugs and for dealing with users of illicit drugs. The measures
cover informational, medical, educational and consulting activities, medical treat-
ment, measures for rehabilitation, social security services and programs for the reso-
lution of social problems related to the use of illicit drugs and monitoring of the con-
sumption of illicit drugs which will be carried out by the competent ministries. The
Act set out the conditions under which the production of and trade in illicit drugs are
permitted, and the possession of illicit drugs. By the adoption of this Law the national
legal framework for the field of drugs was completed.

The Criminal Code of Montenegro does not proclaim drug addiction as a mitigat-
ing or an aggravating circumstance.

It often happens that drug addicts, except for criminal offenses related to drug
abuse, are perpetrators of other crimes, mostly in the area of crimes against prop-
erty, theft and grand theft, which they use as a source for buying drugs. The Crimi-
nal Code does not recognize drug addiction as a mitigating or an aggravating cir-
cumstance. The Court takes addiction into account in the context of the personal
characteristics of the offender. If addiction is founded in concreto, the court shall
pronounce mandatory treatment to an offender who has committed a criminal of-
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fence because of addiction to narcotic drugs and if there is a serious danger that s/
he might continue committing criminal offences due to this addiction. If this meas-
ure is pronounced alongside the imprisonment sentence, it can last longer than the
pronounced sentence but its total duration cannot be more than three years.

There is no difference between ‘soft’ and ‘hard’ drugs in regards to the offences in
the Criminal Code of Montenegro.

Criminal acts in the area of drugs are defined in articles 300 and 301 of the Crimi-
nal Code of Montenegro, and the actions that are sanctioned by Article 300 are the
manufacturing and marketing of drugs. For the basic offense under this section a
sentence of 2-10 years in prison is prescribed, for paragraph 2 - the importing of
drugs into Montenegro in order to continue selling stipulates a sentence of 2-12
years, and paragraph 3 - selling drugs to a group of dealers and brokers or for orga-
nizing such groups stipulates a sentence of 3-15 years.

Article 301 refers to the crime of allowing consumption of drugs which means it
is punishable to give drugs to another person for use or enjoyment or to facilitate
drug use in some different way (by providing drug paraphernalia, giving a space
for drug use or other ways of allowing the enjoyment of drugs). For this offense
the charge is punishable by 6 months to 5 years, or if it is a particularly serious case,
when the drug is given for the enjoyment of a minor, or when extremely serious
consequences arise for the person who uses drugs concerning his life and health,
or it results in the death of a person, they may face a charge - imprisonment of 2-10
years. When it comes to the height of punishment, it can be concluded that Monte-
negrin legislation complies with European legislation, as well as the recommenda-
tions and guidelines of EU.

There is no difference between small and big drug dealers. Article 300, paragraph
3, provides a qualified form of primary offense, which is related to the organizers,
middleman or agent in the production and sale of drugs.

The division could be made if it comes to crime in the area of narcotics abuse
committed in an organized manner as in the creation of a criminal organization,
where the responsibility of the organizer of a criminal organization and members
of criminal organizations is clearly articulated. Otherwise, for underlying crime a
wide range of prescribed sentences is available, which leaves the possibility that the
court, having found all the circumstances of the offense, individualizes a criminal
sanction, as a sentence is from 2 to 10 years of prison.

Articles 300 and 301 of the Criminal Code, prescribe that the crime perpetrators
are responsible for committing an offense. In principle, drug related offences fall
within the jurisdiction of Higher Courts (First instance) and Appellate Court (Sec-
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ond instance). If there is information about the execution of related offenses in an-
other country, it could be treated as an aggravating circumstance.

4. Drug Law Enforcement in Practice

For the basic offense under article 300 in this section a sentence of 2-10 years of
imprisonment is prescribed. For the criminal offence from paragraph 2 - the im-
porting of drugs into Montenegro in order to continue selling a sentence from 2-12
years of imprisonment is stipulated, and for paragraph 3 - selling drugs to a group
of dealers and brokers or for organizing such groups stipulates a sentence of 3-15
years of imprisonment.

For the basic offense under article 301 a punishment from 6 months to 5 years of
imprisonment is prescribed.

The Police gather information and evidence on persons who have committed of-
fenses under articles 300 and 301. Drug users are not arrested and are not crimi-
nally prosecuted because drug use or possession of drugs for personal use is not a
criminal offense.

Of all the plants that can be used for drug production, poppy and hemp are al-
lowed to be grown, for special purposes and under conditions described by this
law. Plants cultivated by individuals that can be used for drug production, have to
be destroyed. Any person, who is under any circumstances the owner of land with
personally cultivated plants, is obliged to destroy them. According to the Law if
a person does not destroy the personally cultivated plants, the state administra-
tion unit which is in charge of sanitary measures, will destroy these plants at the
owner s expense. The police have no big problems with unauthorized cultivation
because it is a rare case in Montenegro, because the drugs are smuggled in from
other countries, and production in Montenegro is almost negligible.

Article 30 of the Constitution of Montenegro envisages the basic principles related
to deprivation of liberty such as the requirement of a judicial decision, the duration
of detention and the right for appeal. Basic grounds for deprivation of a persons
liberty as mentioned in the European Convention are also contained in the Crimi-
nal Procedure Code (CPC). Among the measures that can be taken against the de-
fendant to ensure his/her presence in the criminal proceeding and its undisturbed
conduct is detention, which is, however, the most severe measure foreseen by the
CPC. Namely, according to Article 147 of the CPC, detention can be ordered only
if the same purpose of the procedure cannot be achieved by any other measure and
it is necessary for the undisturbed conduct of the criminal procedure.
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Additionally, it is the duty of the authorities involved in the criminal procedure to
proceed with exceptional urgency when the person is in detention. According to
the mentioned Article of the CPC, in the course of the procedure, detention shall
be terminated as soon as the reasons for which it has been ordered cease to exist.

While deciding on ordering detention, each reason foreseen by the law has to be
explained and justified by facts. Further, the evolution of the situation has to be
considered and as a result the reasons originally used to justify the detention may
change. Therefore, depending on the circumstances, the detention may be extend-
ed or cancelled. In any way, it is necessary to review periodically the reasons for
ordering detention, and terminating or prolonging it, in accordance with the facts
and evolution of the situation.

When it comes to mandatory treatment, detention can also be used as a security
measure imposed by the court.

According to the Criminal Procedure Code the police may only collect informa-
tion, and the Prosecutor may question and converse with the suspect. The police can
only make an evaluation, if it is asked for by the Prosecutor, but up until now this
has not happened in practice. When collecting information the police are not able
to accurately determine whether there is dependence on drugs and the degree of de-
pendence, except on the basis of the testimony of the person and his/her behaviour.
When there is a need for a precise determination of the fact whether the person uses
drugs, an analysis of a sample of blood can be made, but on a voluntary basis.

The Police have the authority to deprive the offender of freedom and keep him/her
for not longer than 12 hours, after which the person must be handed over to the
competent public prosecutor, with the criminal charge.

Under the Criminal Code, the drug is prescribed as a criminal offense in Article
300, and the struggle to combat this crime is associated with measures for com-
bating organized crime, through the prosecution of criminal offenses, if there are
qualifying conditions.

According to article 300 of Criminal Code of Montenegro - unofficial production,
possession and trafficking of drugs, in 2011, resulted in 219 verdicts.

According to article 301 of Criminal Code of Montenegro - facilitating the use of
drugs, in 2011, resulted in 15 verdicts.

As punishment, the offender may be imposed with the measure of mandatory
treatment of drug addicts if the crime was committed due to dependence on the
use of narcotic drugs and if there is a serious risk that he will commit a crime in a
future period.
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A security measure is always implemented first - medical treatment or other mea-
sure, which is included in the length of the penalty for a crime, and only after that
person is sent to prison during the period that is eventually left after the treatment,
or other security measure.

5. Sentencing Levels and the Prison Situation

According to the official Report of the Ministry of Justice, 1,328 persons are incar-
cerated within the prisons in Montenegro. This number represent 0,21% from total
number of citizens of Montenegro.

Organizational units of the Institute for execution of criminal sanctions are the pris-
ons in Podgorica and Bijelo Polje and the Prison for short sentences in Podgorica.

By the end of last year 17,4% of the total number of prisoners were incarcerated for
drug-related offences.

In 2009: 222 - 23%
In2010: 206 - 20%
In2011:174-17,4%
In2012:159 - 20%

In 2011,according to Article 300 of Criminal Code of Montenegro - unofficial pro-
duction, possession and trafficking of drugs - there were 219 verdicts.

According to article 301 of Criminal Code of Montenegro - facilitating the use of
drugs - in 2011, there were 15 verdicts.

Two prosecution offices are in charge of the criminal prosecution of drug-related
law offenders - the Higher State Prosecutor in Podgorica and the Higher State
Prosecutor in Bijelo Polje. In these two institutions, evidence (such as evidence on
criminal charges, investigative procedures, sentences) is kept on individuals re-
ported by the police to the prosecutor’s office. This data is collected both electroni-
cally and on paper.

In 2010 we can speak of a downward trend in terms of drug related criminal of-
fences, such as - unauthorized production, the keeping and releasing for circula-
tion of narcotics and the facilitation of consumption of narcotics. The total num-
ber of reported persons for the alleged criminal offences in 2010 was 26.8% lower
than in 2009, while the number of reported persons in 2009 compared to 2008 was
23.8% lower. The total number of reported persons in 2008 was 10.2% lower in
comparison to 2007.
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In 2010 the total number of reported offences was 10,033, of which 262 were report-
ed for offences under Article 300 and Article 301 of the Criminal Code. Requests for
the investigation were initiated against 2,923 persons, of which 259 were for offences
according to Article 300 and Article 301 of the Criminal Code. 5,588 persons were
convicted, of which 272 persons were convicted according to the Article 300 and Ar-
ticle 301. Judicial decisions have been made against 7,014 persons, of which 343 are
for offences under the Article 300 and Article 301 of the Criminal Code.

The number of prisoners has decreased by approximately 160 people compared to
the previous year (2011 compared to 2010). Also, spatial capacity to accommodate
prisoners has increased by about 100 places, and the previous problem of the in-
ability to receive all of the prisoners, in 2011 was almost solved. In 2011, only 42
prisoners were awaiting execution of criminal sanctions due to the inability of pris-
ons to accommodate them. It is expected that they will be called on to execute their
criminal sanctions very soon.

A survey was conducted on a voluntary basis for HIV testing and the results are
pending. Persons infected with HIV or HCV can receive treatment at the Clinic for
Infectious Diseases in the Clinical Centre of Montenegro.

The Health Centre provides a substitution therapy with methadone.

The Institute for Execution of Criminal Sanctions (IECS) has treated 37 convicted
persons who were drug users in the year 2009, or 10% of the total number of treat-
ed persons. There were 6 prisoners on methadone treatment during the year 2009,
and 8 in 2010. During the detention of persons, or at the time of their coming to
serve the sentence, in the first mandatory medical examination by the physician
from the Institute for Execution of Criminal Sanctions,those persons indicated in
the history of allegations that they were undergoing methadone treatment. Users
have an obligation to put their signature after extending therapy, under the pres-
ence of a physician. IESC is open for cooperation with the civil sector, and there-
fore this Institution is cooperating with some NGOss.

After serving sentence, drug users may be sent to an institute for rehabilitation. A
Strategy for social reintegration doesn't exist in Montenegro. There are no available
statistical data for recidivism of offenders sentenced for drug-related crimes.

I1. Initiatives for drug law reform undertaken
by the government and/or the parliament in the last 10 years

Montenegro became an independent state on May 21, 2006.In December 2010 the
European Council agreed to grant Montenegro the status of a candidate country
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for membership of the European Union. The accession negotiations with Monte-
negro started in Brussels on 29th June 2012 . After the European Council had en-
dorsed the decision of the General Affairs Council, the Intergovernmental confer-
ence with Montenegro took place in Brussels under the Danish Presidency and the
process was officially launched. Most of the initiatives in the period before inde-
pendence have been undertaken by the Government of Serbia and Montenegro. In
the last couple of years (after independence), Montenegro has made huge efforts to
establish new policy and legislative frameworks in the field of drugs. In the forth-
coming period of negotiations in the process of EU integration, Montenegrin legal
and institutional frameworks in the field of drugs will be completely aligned with
EU standards and criteria.

III. Standpoints of relevant stakeholders on drug law reform
and proposals and recommendations for further research
and advocacy work

During research and numerous meetings with relevant stakeholders the following
recommendations for further policy improvement and advocacy work were pro-
posed:

1. The compliance of Montenegrin legislation (Law on prevention of drug abuse)
with the Recommendation No. 419 of the European Council from 2001 in the area
of sample exchange of controlled substances;

2. The adoption of a new National strategy, as well as the Action plan for its imple-
mentation, and afterwards, the conducting of continuous monitoring of planned
measures;

3. The strengthening ofthe capacities of police and prosecutorial departments dealing
with drug supply reduction, especially in international investigations. It is necessary
to sign an operational agreement with Europol that would provide for an exchange of
all types of data and determine the representation of Montenegro in EUROPOL;

4. The establishment of a Commission for drugs as an expert body gathering repre-
sentatives of state institutions. The Commission would examine the issue of drugs
in the area of prevention and supply reduction, and produce reports and direct the
work of state institutions that are in charge;

5. The further strengthening and supporting of prevention mechanisms through
the activities of local offices dealing with the prevention of drug abuse, state institu-
tions and NGOs and working on raising awareness of citizens on the risks of drug
abuse, especially among minors and parents;
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6. The continuous implementation of activities on the strengthening of the reha-
bilitation system of addicts, as well as persons that have served their sentences for
criminal acts related to drugs, with the aim of their re-socialization and reintegra-
tion in the society.

7. The encouragement of NGOs to realize programs of free legal aid for drug ad-
dicts in the field of protection of their basic human rights and freedoms in judicial
and administrative proceedings in Montenegro.

8. The consideration of possibilities of lowering the financial participation of the
clients in rehabilitation and re-socialization centres for users of psychoactive sub-
stances.
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I. The current national drug strategy and legislation in Romania

1. National Strategy on Drugs

The first National Drug Strategy was implemented in Romania in 2003-2004. After
evaluation of the results of its implementation, a second National Anti-drug Strat-
egy was developed for the period 2005-2012.(Currently, the government is work-
ing on the new National Strategy on Drugs 2013-2020).

The National Anti-drug Agency in cooperation with both public institutions as
well as representatives of the civil society (NGOs, the Romanian Patriarchy and the
Roman Catholic Church)?* played a coordinating role in the framework of the Na-
tional Anti-drug Policy for the implementation of the Anti-drug Strategy for the
period 2010-2012.

2. Ministries and Departments involved in drug policy and their task/role
National Anti-drug Agency (NAA)*

NAA is the national coordinator in the fight against illicit drug trafficking and con-
sumption. Under the National Action Plan, the National Anti-Drug Agency is in-
volved in achieving both general and specific objectives. These objectives are listed
in the NAA and subsidiary departments within the Agency: Anti-Drug Preven-
tion, Assessment and Counseling Centers (CPECA), National Centre for Training

1. Senior Researcher at the Institute of Sociology, Romanian Academy, Romania.

2. Research Associate of the Institute of Sociology, Romanian Academy, Mediator and PhD Stu-
dent, Department of Criminology, Faculty of Law and Economics, University of Greifswald,
Germany.

3. Action Plan for the implementation of the National Anti-Drug Strategy for the period 2010-
2012, approved by Governmental Bill No. 1369 from December 23, 2010 available at http://
www.ana.gov.ro/hg1369.php

4. According to the National Action Plan for the implementation of the National Anti-Drug
Strategy for the period 2010-2012, approved by Governmental Bill No. 1369 from December
23,2010 available at http://www.ana.gov.ro/hg1369.php
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and Research in Addictions (CNFCA). Thus, NAA carries out, through its subsid-
iary departments, prevention activities in schools, prevention within the family and
community based prevention. For this purpose, NAA is involved in initiating train-
ing courses for teachers, educators, parents and other groups of people. Also, NAA
conducts, in partnership with other institutions, prevention programs at national,
regional and local levels.

NAA participates in achieving other objectives too: medical, psychological and
social assistance; the reduction of risks and social reintegration. For this purpose, it
participates in the implementation of programs and policies designed to reduce
risks for drug users both within the care system, outside the system and inside the
prison system. NAA carries out programs aimed at developing an integrated sys-
tem for medical, psychological and social assistance as well as social reintegration
of drug users.

NAA is involved in supply and demand reduction, international cooperation, in-
formative research and assessment as well as institutionally coordinated activities.

NAA ensures the implementation of the “Romanian Anti-Drug Grand Alliance”
(MARA) Program which represents Romania in international drug related activi-
ties, coordinates and monitors supply and demand reduction programs, draws up
national reports and sends them to specialized institutions and draws up assess-
ment reports on how the National Anti-Drug Strategy is implemented.

Ministry of Administration and Interior - The Ministry of Administration and
Interior is involved, through its subsidiary departments (General Inspectorate of
the Romanian Police, General Inspectorate of the Romanian Gendarmerie, Na-
tional Office for Prevention and Control of Money Laundering, Directorate for
Combating Organized Crime, General Directorate for Intelligence and Internal
Protection, General Directorate of Bucharest Police), in activities to prevent drug
use, activities for drug supply reduction, informative research and assessment ac-
tivities, training programmes for police officers on measures and services for re-
ducing risks associated with drug use, participation in providing individual medi-
cal and psychological care, programmes on social intervention and social reinte-
gration, and international cooperation activities.

Public Ministry -The Public Ministry participates in activities for supply reduc-
tion and international cooperation.

Ministry of Justice

The Ministry of Justice participates through the National Administration of Peni-
tentiaries and the Probation Directorate in activities stipulated in the National Ac-
tion Plan for the National Anti-Drug Strategy.
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National Administration of Penitentiaries - participates in activities for the initial
training of the socio-educational personnel, projects to prevent drug use, risk re-
duction activities, activities for medical, psychological, social assistance and social
reintegration, activities for the individualization of medical, psychological and so-
cial assistance.

Probation Directorate - participates in activities for medical, psychological, so-
cial assistance and social reintegration, activities for the individualization of
medical, psychological and social assistance, and in international cooperation
activities.

Ministry of Education, Research, Youth and Sports

This is involved in drug prevention activities: training of teachers, school counsel-
ors and other staff, carrying out prevention programs in schools and universities
(e.g. the “Health education in schools”), national information campaigns on risk
and protective factors for drug use, drug prevention projects in rural areas, drug
prevention programs among athletes, studies on drug user profiles, the implemen-
tation of quality standards for prevention programs. At the same time, the ministry
participates in activities concerning medical, psychological and social assistance as
well as the social reintegration of drug users.

The Ministry is also involved, through the National Authority for Sport and Youth,
in activities towards developing a database concerning the prevention of drug
abuse within the national school curricula.

Ministry of Labour, Family and Social Protection

The Ministry is involved in activities concerning drug prevention: it participates
in programs and projects for drug use prevention in schools, families and commu-
nities; participates in training programs for specialists from the child protection
system and participates in carrying out studies and intervention strategies at work.
Also, it is engaged in activities concerning medical psychological and social assis-
tance, and social reintegration (e.g. it ensures the provision of services such as day
centers, therapeutic communities, social service shelters, etc.).

Ministry of Health

This participates in programs to prevent drug abuse by carrying out informative/
educational projects concerning alcohol and tobacco use at national, regional and
local levels. It implements quality standards for prevention programs. It partici-
pates in risk reduction projects within the health care system, outside the system,
as well as inside detention and prison systems. It is involved in activities regard-
ing medical, psychological and social assistance as well as social reintegration,
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concerning the individualization of medical, psychological and social assistance.
It ensures the drug user’s access to medical assessment services. It provides infor-
mation and training for physicians on measures and services for risk reduction, it
participates in the elaboration of the national curricula as regards risk reduction,
it develops studies on risk behaviors associated with drug use (HIV, hepatitis and
sexually transmitted diseases).

Ministry of Public Finance - The Ministry of Public Finance is involved in activi-
ties concerning drug use prevention, and medical, psychological and social assis-
tance.

Local public administration - The Local public administration is involved in
prevention activities conducted at a local level (school, family, community). It
participates in national and local informative campaigns regarding the risks as-
sociated with drug use. Local authorities should work with other institutions to
provide services such as day centers, therapeutic communities and protected
housing.

Professional Associations: College of Physicians, College of Psychologists, Col-
lege of Pharmacists, National College of Social Workers - These participate in
activities concerning medical, psychological, social assistance and social reintegra-
tion of drug users.

NGOs

Within the Action Plan there are several references to non-governmental organiza-
tions. NGOs appear both as partners as well as in authority. There are references to
NGO involvement in activities for drug use prevention and risk reduction, activi-
ties for medical, psychological, social assistance and social reintegration, without
further elaboration concerning the type of NGOs.

NGOs are involved in programs concerning drug abuse prevention in prisons, in
rural areas, clubs, and discos. They participate in national campaigns on informing
the public and changing the perception of drug users. They participate in carrying
out training courses for prison staff.

NGOs carry out activities to reduce risks within the health care system, outside the
system and inside detention and prison systems. They provide services for risk re-
duction inside centers and in society as a whole. They participate in carrying out
studies regarding risk behaviors associated with drug abuse (HIV, hepatitis and
sexually transmitted diseases).

They provide services for medical, psychological, social assistance and social rein-
tegration inside the Day Centers for social reintegration of drug and alcohol users,
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therapeutic communities and shelters within the social services. They participate
in the implementation of the individualized medical, psychological and social in-
tervention (case management) at a consumer level.

They participate in the elaboration of the national curricula designed for training
in the field of reducing risks associated with drug use.

There are situations where some indications regarding the type of NGOs are made:

a) “NGOs with expertise in the field of phone services type help line” are respon-
sible for the implementation of a national telephone system INFO LINE;

b) “NGOs from the region” that carry out informative/educational projects on al-
cohol and tobacco use;

¢) “Local NGOs” which are involved in prevention projects conducted locally.

Romanian Patriarchy which is involved in carrying out some local/regional proj-
ects for drug abuse prevention.

Roman Catholic Church which is involved in carrying out some local/regional
projects for drug abuse prevention.

Religious groups and organizations which is involved in carrying out some local/
regional projects for drug abuse prevention.

Mass media which is involved in carrying out projects for the prevention of drug
abuse at alocal and national level.

National Audiovisual Council which participates in the development of national
information campaigns to increase public awareness (designed to change attitudes
towards drug users) and the realization of audio-video spots with anti-drug mes-
sages.

Private Service providers which are involved in the individualization of the medi-
cal, psychological and social intervention (case management) and the continuous
professional training in the assistance services field.

The Superior Council of Magistracy which participates in outreach activities, re-
search and evaluation.

The Romanian Center for HIV / AIDS which participates in the elaboration of
the national curricula regarding reducing drug use risks.
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3. International drug conventions ratified by Romania

Romania has ratified the following international conventions:

1. 1961 Single Convention on Narcotic Drugs, as amended by the Protocol of 1972
2. 1971 United Nations Convention on Psychotropic Substances

3. 1988 Convention against Illicit Trafficking of Narcotic Drugs and Psychotropic
Substances

4. WHO Framework Convention on Tobacco Control, adopted in Geneva on May
21,2003

5. Police Cooperation Convention for South Eastern Europe, adopted in Vienna on
May 5, 2006

6. Framework Decision 2004/757/JHA establishing minimum provisions regarding
the constituent elements of criminal offences and penalties in the field of illicit drug
trafficking, adopted on October 25, 2004 by the JHA (Justice and Home Affairs)
Council

7. Decision 2005/387/THA on the information exchange, risk assessment and control
of new psychoactive substances, adopted on May 10, 2005 by the JHA Council

8. European Pact to combat international drug trafficking - stopping cocaine and her-
oin routes, approved June 3, 2010 by the JHA Council

9. European Pact against Synthetic Drugs, adopted by the JHA Council 27-
28.10.2011

4. Social aid services included in the Drug Strategy framework

The National Strategy contains specific references related to social services. The
National Anti-Drug Strategy has as an overall objective the II.2 Medical, psycholog-
ical and social care, harm reduction and social reintegration. Thus, with this objec-
tive in mind, social assistance services were also established to increase accessibil-
ity for drug users to integrated medical and psychological care.

5. Asindicated on the NAA website (http://www.ana.gov.ro/legislatie_internationala.php acces-
sed on 9.08. 2012) Romania has ratified the international conventions from point 1 to 5 inclu-
sive. The information on the international conventions referred to in paragraphs 6 and 9 were
sent to us by NAA on 08.08.2012.
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The “Overall objective is®

Increasing accessibility by a qualitative and quantitative development of in-
tegrated medical, psychological and social services and measures, individu-
ally tailored through evaluation, planning, monitoring and suitable adjust-
ment for each drug user, in order to break off drug use, to free from physical
and/or mental addiction and/or reduce drug related risks, with the final aim

of reintegrating drug users into society.”

We noticed that this strategy also contains directions of action towards achieving
the overall objective stability. These directions were put into operation in specific
objectives listed in section I1.2.B. Medical, psychological, social assistance and social
reintegration.

“Overall objective B

Ensuring universal access for drug users and dependant drug users to the
integrated programmes of medical, psychological and social assistance, by
developing adequate programmes and policies for the general population,
drug users and dependant drug users within the medical care system, be-
yond it and in penitentiaries, with a view to the drug users'social reintegrati-
on and reinsertion.”®

NGOs are mentioned in the National Action Plan regarding the execution of the
activities necessary for the objective I1.2. A. Harm reduction and objective I1.2.B.
Medical, psychological, social assistance and social reintegration.

Overall objective I11.2.B. Medical, psychological, social assistance and social reinte-
gration has 10 specific objectives and NGOs are mentioned in 7 of these objectives:

”1. Developing an integrated, three-tier medical care system for drug users
and dependant drug users, providing a resource network (following the
pattern of the centres of excellence) and guaranteeing access for drug
users and universal availability of these services;

2. Enhancing the availability of medical services (with respect to their diver-
sity, multidisciplinary character and location in the territory) and adjus-

6. For further information see http://www.emcdda.europa.eu/countries/national-drug-strate-
gies/romania

7. Romanian Strategy 2005-2012, p. 7 http://www.emcdda.europa.eu/countries/national-drug-
strategies/romania

8. Romanian Strategy 2005 - 2012, p. 8 http://www.emcdda.europa.eu/countries/national-drug-
strategies/romania
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ting them to the drug users’ individual needs and to the type of drug use
(single drug use or poly- drug use);

3. Developing necessary resources for active interventions too attract drug
users who did not interact with the integrated medical care system nor are
prepared for a behaviour change, and providing them with basic medical
and social care;

4. Customizing the medical, psychological and social interventions, based
on multidimensional evaluation and case management, applied to drug
users who interact with the medical care services in a coordinated frame-
work;

6. Ensuring and implementing the legal framework for the development
and definition of the specific and specialized roles of 3 tier resources as
a constituent and essential part of the public system of medical, psycho-
logical and social care for the rehabilitation and social reinsertion of drug
users in outpatient units;

9. Developing and implementing the standardization in the medical, psy-
chological and social care system, thus allowing the monitoring and as-

sessment of processes and their outcome.”

5. National Substantive Criminal Law

The current Romanian Criminal Code does not differentiate between felonies and
misdemeanours as offences. The law defines an offence as “an act provided in the
criminal law, representing a social danger and committed in guilt” (Article 17 (1)
Criminal Code).

There will still be no distinction in the new Criminal Code which is planned to
be enacted in 2013. The draft Criminal Code slightly changes the definition and
sets the following determination: “An offence is an act provided in the criminal
law, committed in guilt, unjustified and attributable to the person who committed
it (Article 15 (1) new Criminal Code).

The current Criminal Code provides for three categories of penalties for natural
persons (?) (Article 53 Criminal Code):

« main penalties

« complementary penalties

« accessory penalties

9. Romanian Strategy 2005 - 2012, p. 8, http://www.emcdda.europa.eu/countries/national-drug-
strategies/romania
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Main penalties include:
« life imprisonment
« imprisonment from 15 days to 30 years
« fines from 100 RON to 50.000 RON.

Complementary penalties are divided into:
« the prohibition of the exercising of certain rights from one to 10 years

« military degradation.
The accessory penalty is the prohibition of certain rights stipulated by the law

(Article 64 Criminal Code). The Criminal Code further provides the main and
various other additional penalties for legal entities. The main penalty is a fine from
2.500 RON to 2.000.000 RON (Article 53' Criminal Code).Security measures such
as admission to a medical facility are also provided by the law.

Regarding minors, special provisions are applicable (Article 99 et seq. Criminal
Code). Criminal responsibility starts at the age of 14 years. The age group of 14 and
15 year-olds is criminally responsible if juveniles commit a criminal act with dis-
cernment. 16 and 17 year-olds are fully criminally responsible. The Criminal Code
sets out educational measures and penalties. Educational measures include repri-
mand, supervised freedom, admission to a rehabilitation centre or admission to a
medical-educational institution. Penalties applicable to minors are imprisonment
or a fine. Penalties are reduced by half for juveniles.

According to the new Criminal Code, still in draft form, the classification be-
tween main, complementary and accessory penalties will be maintained, with-
out differentiating between natural persons and legal entities. In addition, ad-
ditional penalties include publication of the judgement. Regarding juveniles, the
new Criminal Code will unite the categories of educational measures and penal-
ties under the term ‘Educational Measures. Educational measures are divided in-
to custodial and non-custodial measures. The catalogue of non-custodial meas-
ures will be extended.

The Law on the Execution of Criminal Penalties (Law No. 275/2006), further com-
pleted and amended, provides the legal framework for custodial sentences. In ad-
dition, the Criminal Code sets general regulations for the execution of liberty de-
priving penalties. The law differentiates between the following treatments for the
execution of imprisonment:

» maximume-security treatment

« closed treatment
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« partially closed treatment

 open treatment

The execution of the penalty of imprisonment shall be carried out in prisons des-
tined expressly for this purpose.

The Criminal Code provides for the opportunities for conditional release and con-
ditional sentencing.

Conditional release (Art. 59 et seq. Criminal Code) from prison is applicable for
persons having executed at least two thirds of the penalty of imprisonment if con-
victed to a sentence up to ten years. Regarding persons convicted to a penalty of
imprisonment exceeding ten years, conditional release is applicable if she/he has
executed at least three quarters of the penalty. The persons have to be consistent in
their work, well-disciplined and show serious improvement, taking into account
any criminal antecedents.

In case one or more acts were committed in negligence, a person sentenced to im-
prisonment of up to ten years can be released conditionally after having executed
at least half of the penalty. When the person was convicted to more than ten years
imprisonment, they can be released conditionally after having executed at least two
thirds of the penalty. The further conditions mentioned above are also to be met.

Persons convicted to life imprisonment can be released after serving 20 years, if
the person is consistent at work, well-disciplined and shows serious improvement,
taking into account any criminal antecedents. Male convicts over the age of 60 and
female convicts over the age of 55 can be released conditionally after serving 15
years if the other conditions are also met.

Special provisions are applicable regarding offences committed as juveniles and
with regard to older offenders. Persons convicted while a minor, when reaching the
age of 18, as well as males convicted over the age of 60 years and females convicted
over the age of 55 years can be released after serving one third of their sentence, if
the penalty was up to ten years. In case the person was sentenced to a penalty of
more than ten years imprisonment, conditional release is applicable after having
executed at least half of the penalty.

The sentence is deemed executed if during the time interval between conditional
release and the expiry of the penalty the offender has not committed a new offence.

The court can impose a conditional sentence to allow the convicted person to serve
the sentence in a non-liberty depriving way. The law differentiates between a con-
ditional sentence (“suspension of the execution of the penalty”) and the condi-
tional sentence under supervision - probation (“supervised suspension of the
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execution of the sentence”). A conditional sentence (Art. 81 Criminal Code) is ap-
plicable if the following conditions are met:

« the sentence is imprisonment of a maximum of three years or a fine

« the offender has not been previously sentenced to a penalty of imprison-
ment of more than six months, except for cases relating to the provision of
Art. 38 Criminal Code (convictions that do not entail recidivism)

« it is deemed that the aim of the penalty will be achieved even without the
execution of the penalty

The period for trial consists of the sum of the penalty to which two years are added.

The conditional sentence under supervision - probation (Art. 86! Criminal Code)
is applicable in the following cases:

« the penalty applied is imprisonment of no more than four years

« the offender has not been previously sentenced to a penalty of imprison-
ment (except for cases relating to the provision of Art. 38 Criminal Code
- convictions that do not entail recidivism)

« it is deemed that, taking into account the convicted person, his/her behav-
iour after commission of the act, that the pronunciation of the conviction
is a warning for him/her and, even without the execution of the penalty
the person will no longer commit offences.

The trial period for the conditional sentence is comprised of the sum of the penalty
of imprisonment applied, to which two to five years are added, as decided by the
court. During the trial period, the offender has to submit to certain supervision
measures. The court may also impose obligations.

Regarding minors, the trial period includes the sum of the penalty of imprison-
ment, to which six months to two years are added. If the applied penalty is a fine,
the trial period is 6 months (Art. 110 Criminal Code).

The court can order the execution of the penalty at a work place or at another loca-
tion (community service), taking into account the seriousness of the act, the circum-
stances under which the act was committed, the offender’s professional and general
conduct and the possibilities for him/her to be re-educated, and if it deems that there
are sufficient reasons for the purpose of the penalty to be attained without depriva-
tion of liberty (Art. 86” Criminal Code). The following conditions must be met:

« the penalty applied is imprisonment of no more than five years

« the offender has not been previously sentenced to imprisonment for more
than one year (unless the sentence is one of the cases provided in Art. 38
Criminal Code)
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Community service may also be applied to juveniles.

The new Criminal Code extends the ability of the courts to refer offenders to re-
integration programmes and introduces the suspension of the application of
a penalty. The court can decide to postpone the sentence (Art. 83 new Criminal
Code) if the penalty established is a term of imprisonment not exceeding two years
or a fine, the convicted has not been previously sentenced to imprisonment (except
for certain cases), he/she has agreed to do community service and the immediate
application of the penalty is considered not to be necessary, taking into account the
perpetrator, his/her behaviour before committing the act, the efforts to eliminate
or mitigate the consequences of the offence and his/her chances for improvement.
The probationary period is two years and refers to supervision measures and ob-
ligations. Among the directives a court can impose is also community service for
a period of between 30 and 60 days. Following the probationary period, the court
will not apply the penalty.

The court can order a conditional sentence under supervision if the penalty applied
is imprisonment not exceeding three years and the other conditions, see above, are
met (Art. 91 new Criminal Code). The period for probation is a term between two
and four years. During the probationary period, the offender shall serve commu-
nity work for a period of between 60 and 120 days. The court orders further super-
visory measures and obligations.

The new Criminal Code provides for the conversion of a fine into community serv-
ice, with the consent of the offender, if he/she is not able to pay the fine partly or in
total (Art. 64 Criminal Code).

The provisions for conditional release (Art. 99 et seq. new Criminal Code) in the
new Criminal Code are similar to the current legal provisions. In addition to the
minimum term served in prison, the law provides that the offender exhibit good
behaviour during the period of execution of the penalty, fully meet the obligation
established by the court, and the court be convinced the offender improved his/her
behaviour and can be reintegrated into society. The new law does not differentiate
any more between female and male convicted persons and unites the age group for
all at 60 years old in order to be able to apply for earlier release. The new draft law
also introduces the opportunity to impose measures of supervision and obligations
such as attending a social reintegration course, if the rest of the unexecuted penalty
at the time of release is two years or more.

Drug-related offences are regulated by a special law to combat illicit drug use and
trafficking. The Criminal Code no longer contains provisions for drug-related of-
fences after the coming into eftect of the special law.
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6. National Drug Laws and Institutions

In 2000, the Law No. 143 regarding illicit drug use and trafficking'® came into ef-
fect. The law was further modified and amended in following years. Previously,
drug use and trafficking was penalized by the Criminal Code (Art. 312'"). Law No.
143 regulates drug law offences and sentences.

The law was amended in 2004 by Law No. 522, introducing aspects regarding drug
user care, harm reduction measures, distinct provisions on drug use prevention,
etc. The law differentiates between drug use and drug addicted persons.

Law No. 339/2005 regulates the legal classification of plants, substances and prepa-
rations with narcotic and psychotropic content (it abrogated Law No. 73/1969 on
the classification of narcotic substances and products). It provides for the judicial
regime regarding cultivation, production, manufacture, storage, trade, distribu-
tion, transportation, possession, provision, transmitting, mediation, purchase, use
and transporting of plants, substances and preparations defined as drugs in the an-
nex of Law No. 143/2000.

Drug possession and trafficking are penalized. Law No. 143 specifies drug-related
offences as cultivation, manufacture, experimentation, extraction, preparation,
transformation, provision, sale, procurement and purchase, dealing, delivery un-
der any title, transmitting, transportation, possession and other operations related
to drug circulation (Art. 2 (1)).

In 2011, Law No. 194 on combating operations with products likely to have psy-
choactive effects, other than provided by current laws, entered into force. This
law establishes the legal framework for preparations, substances, plants, fungi,
or combinations thereof, likely to have psychoactive effects. It provides for meas-
ures to prevent and combat the use of these products in order to protect public
health.

In Romania, drug use is not penalized, but the possession of drugs represents an
offence. Although Law No. 143/2000 (Art. 27 (1)) provides that the use of the na-
tionally controlled substances without medical prescription is prohibited in Roma-
nia, the law does not stipulate a sentence for drug use. Persons using drugs can be
included, upon prior consent, in integrated care programs (Art. 27 (2)).

10. Law No. 143/2000 on preventing and combating illicit drug trafficking and consumption.

11. With the enactment of the Law No. 143/2000, Art. 32, the provisions of Art. 312 Criminal
Code regarding narcotic products or substances are abrogated.
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The law provides for distinct types of drugs as ‘risk’ or "high risk’ drugs. High risk
drugs are listed in schedule III and risk drugs in schedules I and II of the annex of
Law No. 143/2000.

Schedule T includes plants, substances and preparations containing forbid-
den psychotropic and narcotic substances, without any recognized interest for
medicine.

Schedule II refers to plants, substances and preparations containing forbidden psy-
chotropic and narcotic substances, with a recognized interest for medicine, subject
to strict control.

The list in schedule III names plants, substances and preparations containing for-
bidden psychotropic and narcotic substances with a recognized interest for medi-
cine, subject to control.

In addition, the annex in the law contained a list of precursors/substances fre-
quently used in drugs manufacturing in schedule V1.

Regarding risk drugs, the Law No. 143 provides for the above mentioned drug law
offences (Art. 2 (1)) imprisonment of three to 15 years and the prohibition of cer-
tain rights (Art. 2 (1)). For high risk drug related offences the law stipulates impris-
onment of 10 to 20 years and the prohibition of certain rights (Art. 2 (2)).

Bringing risk drugs into the country or taking them out, as well as import and ex-
port, are punishable by imprisonment of 10 to 20 years and the prohibition of cer-
tain rights. In case the actions refer to high risk drugs, the law provides for impris-
onment of 15 to 25 years and the prohibition of certain rights (Art. 3).

For cultivation, production, manufacturing, experimentation, extracting, prepar-
ing, processing, buying or possession of risk drugs for one’s own consumption the
sentence is imprisonment between six months and two years, or a fine. Regarding
the mentioned actions involving high risk drugs, the sentence consists of two to
five years imprisonment (Art. 4).

Making available a place for public access for illicit drug consumption or tolerating
consumption in such spaces is punishable by imprisonment from three to ten years
and prohibition of certain rights (Art. 5).

Deliberate prescription of high risk drugs by a physician without medical necessity
is sentenced by one to five years imprisonment (Art. 6).

Administering high risk drugs to a person carries a sentence of imprisonment of
one to five years (Art. 7).
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The supplying of toxic chemical inhalants to a minor, in view of consumption, is
penalized by imprisonment from six months to three years (Art. 8).

Regarding the organization, management or funding of the actions set out in Ar-
ticles 2-8, the maximum limits of punishment shall be increased by three years
(Art. 10).

Furthermore, encouragement of illicit drug consumption is punishable (Art. 11).
If the actions stipulated in Articles 2, 6-8 and 11 resulted in the victim’s death, the
offender is sentenced to imprisonment from 10 to 20 years.

Regarding products likely to have psychoactive eftects, Law No. 194/2011 pro-
vides for sentences concerning offences stipulated by the law.

Persons who, without authorization, perform operations with products knowing
that they are likely to have psychoactive effects are to be sentenced with impris-
onment from two to eight years and denial of certain rights. Persons performing
such operations that should or could anticipate the psychoactive effects are sen-
tenced to one to three years imprisonment (Art. 16). Persons who intentionally
perform operations with products likely to have psychoactive effects, claiming
that they are authorized or when the sale is permitted, are punishable by impris-
onment of three to ten years (Art. 17) and denial of rights. If the offences resulted
in injury of one or more persons who require medical care for healing, the pen-
alty is imprisonment from six to twelve, or seven to fifteen years, depending on
the seriousness of the injury. If the offence results in the death of a person, the
penalty is imprisonment from 10 to 20 years (Art. 18).

Overall, the sentences for drug-related crimes are to be characterized as strict
compared to other offences. Some drug law offences (Art.2 (2)) reach the same
maximum limits of sentencing as serious offences such as homicide (which
is punishable by imprisonment of 10 to 20 years), or even first degree murder
(punishable by imprisonment from 15 to 25 years) in the case of offences stipu-
lated in Article 3 (2) Law No. 143. This aspect is also apparent with regard to
the treatment for the execution of penalties. Persons sentenced to imprisonment
exceeding a term of 15 years, must serve their sentence in a maximum-security
treatment facility (Art.20 (1) Law No. 275/2006 on the Execution of Criminal
Penalties).

Law No.143/2000 distinguishes between the activities of “offering for sale, sale,
distribution, delivery under any title, sending, transportation, procurement,
purchasing, holding or other transactions related to the circulation of risk drugs,
without right” (Article 2 (1)) and the same activities with high risk drugs. For
these offences the penalties stipulated are different. Whenever trafficking activi-

251



osms DRUG POLICY AND DRUG LEGISLATION IN SOUTH EAST EUROPE

ties involve risk drugs, the penalties range from 3 to 15 years (Article 2 (1)). The
penalties for high risk drugs are from 10 to 20 (Article 2 (2)).

Also, Law No. 143/2000 distinguishes between the activities of “entering or leaving
the country and the import or export of risk drugs, without right” (section 3 (1))
and the same activities, but involving high risk drugs (Article 3 (2)). The penalties
for the activities involving risk drugs are from 10 to 20 years (Article 3 (1)), and
those for high risk drugs from 15 to 25 years (Article 3 (2)).

Law No. 143/2000 sanctions drug possession. Therefore, a person who is caught
holding drugs may be punished for possession of drugs for personal use or for
drug trafficking. Law No. 143/2000 does not specify the quantity of drugs con-
sidered to be for personal use and the quantity considered drug trafficking. For
this reason, in practice judges take into account the person’s intention (they had
drugs for their own use or for drug trafficking). In reality, there are many con-
sumers who are caught holding small amounts of drugs and are sanctioned for
drug trafficking; many of them tend to “borrow” from one to another. For these
drug dealers, the judge gives the sentence for penalty under the supervision of
the Probation Service.!?

The District Court prosecutes the causes because it is considered that drug offenc-
es, stipulated by Law No. 143, are of high severity."*

In the case of an offender that has previous convictions for drug oftences in an-
other country - if the conviction does not appear in the criminal record-, the court
does not have knowledge of the conviction, and then the offender is considered as
a primary offender.

If the court is aware of it, appropriate steps for the recognition of a judgment from
another country must be taken. The procedure is quite complicated.

7. Drug Law Enforcement in Practice

7.1. Types of punishment or law enforcement

The penalties for drug offences have changed over time. Thus, the penalties pro-
vided by Law 143/2000 were amended by Law 522/2004. Law 522/2004 has intro-
duced different punishments for “cultivation, production, manufacture, testing,
extraction, preparation, processing, purchasing of risk drugs for personal use,
without right, which shall be punished with imprisonment from 6 months to 2

12. According to the interview conducted with the head of the Probation Service Bucharest.

13. In Romania, normally, offences are prosecuted in the criminal sections of the First Instance
Courtand then go to the District Court and the Court of Appeal.
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years or a fine”'. ‘If the above activities involve high risk drugs, the punishment is

imprisonment for a period ranging between 2 and 5 years (Art 4 (2)).

Also, by Law 522/2004 situations have been introduced that are considered as
aggravating circumstances requiring higher penalties. This is the case of the situ-
ations where “drugs were sent or delivered, distributed or offered to a minor, a
mentally ill person, to a person in a treatment program or similar activities pro-
hibited by law have been conducted relating to one of these persons or if the of-
fence was committed in a medical facility or institution, educational institution,
military facility or institution, detention facility, centers for social assistance, re-
habilitation or medical-educational institutions, places where pupils, students
and youth carry out educational, sports or social activities, or near these’(Art 14,
paragraph 1, letter c).

Law 522/2004 also introduced modifications for those involved in “the cultivation,
production, manufacture, testing, extraction, preparation, processing, purchasing
of risk drugs for personal use, without right” (Article 4 of Law 143/2000). The fol-
lowing were mentioned: the possibility to “revoke or replace preventive arrest with
another preventive measure” (Article 19'%, (3)), the possibility to “be included, with
the consent of the accused or defendant, in the integrated circuit of assistance for
drug users” (Article 19'¢, (2)). In the case of the criminal prosecution being pur-
sued, Law 522/2004 mentioned the possibility of the court to “decide not to ap-
ply any penalty or to postpone the punishment” (Article 197 (1)) if the defendant
complies with the provisions of the protocol of the integrated program he has been
included in. If the court decides to postpone a decision, the time until the decision
constitutes a probationary period (Article 19 (3)). After the trial period, the court
may take three types of decisions: a) to apply no penalty - only if the defendant
complies with the assistance program (Article 19", (5)), b) to postpone the pun-
ishment for a period up to 2 years and to include him in the assistance program
(Article 19%° (6)) and ¢) to enforce the punishment (6).

14. Article 4 (1) of Law 143/2000 amended by Article 6 of Law 522/2004 on preventing and com-
bating illicit drug trafficking.
15. Shall take effect together with the new Criminal Code.
16. Shall take effect together with the new Criminal Code.
17. Shall take effect together with the new Criminal Code.
18. Shall take effect together with the new Criminal Code.
19. Shall take effect together with the new Criminal Code.
20. Shall take effect together with the new Criminal Code.
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According to the National Report on Drugs (2011), “the legal stipulated provisions
for drug users and persons prosecuted for the offence of possession of drugs for
personal use were not applied”*. According to the legal provisions, there was the
possibility that the mentioned persons may not receive imprisonment penalty, if
they accepted to be included in an integrated assistance program. The problem was
caused by the lack of implementation of the new Criminal Code and the new Code
of Criminal Procedure.”?

For drug users who have committed drug related crimes the possibility of sus-

pension of penalty under the supervision of the Probation Service has been pro-
vided.?

7.2. Cultivation of plants containing drugs

For the cases of legally cultivated plants containing drugs, under Article 8(1) of
the Regulations for Implementing the Provisions of Law 143/2000 on prevent-
ing and combating illicit drug trafficking and consumption, as amended and
supplemented, “monitoring the cultivation of plants containing drugs is an ac-
tivity that involves, on the one hand, checking the permits issued by authorized
bodies for crops that are intended for lawful processing, and on the other hand,
the requirement for those cultivating and processing such plants based on au-
thorization to declare the purpose of the crops which must be expressly stated
in the permit™,

In Romania, cannabis crops have been identified both inside persons’ residences
(apartments, attics) and outside hidden within the woods (near Bucharest, capi-
tal of Romania) or within other crops (maize). Cannabis crops were identified
during the execution of searches at the residences of persons caught in flagrant
drug trafficking. Most cases of crops were identified as a result of information
obtained by the police from undercover witnesses or persons involved in drug
trafficking wishing to reduce their sentence (according to the legislation of Ro-
mania if information about a person who is smuggling/cultivating drugs is
provided, the sentence is reduced by half). The specialized police services had
identified cannabis crops in localities of Moldova (North-Eastern Romania),

21. National Antidrug Agency, National Report on drugs (2011), p. 20.
22. Law 286 from 17 July 2009 regarding the Criminal Code.

23. Under the Criminal Code, enforced by Government Ordinance 92/2000 published in the Of-
ficial Monitor 423 of 1.09. 2000 as amended by Law 211/2004 published in the Official Moni-
tor 505/4.06.2004.

24. Government Decision No. 860/2005 published in the Official Monitor of Romania, Part I no.
749 from 17/08/2005.
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Maramures (North-West of Romania), Timigoara (South-West), in Central Ro-
mania (Covasna) and Bucharest. The localities are mainly those that are situated
in the border areas. A small proportion of the persons identified were cultivat-
ing for personal use. Most of the times, the quantity (number of plants and the
land cultivated) were quite high. From the investigations it became clear that the
drugs were meant to be sold on the international market.

There have been situations where cannabis cultivated inside a residence is destined
for trafficking (e.g. inside a residence where cannabis was cultivated 78 plants,
26 kilos of green plants, 10 kilos of dried plants and 4 kilos of dried stems were
discovered)?.

7.3. Information about pre-trial detention

Pre-trial detention for drug-related offences can be implemented. As provided by
Article 19 index 1 (3) of Law No. 143, concerning offences stipulated under Ar-
ticle 4%, if pre-trial detention has been ordered, it can be revoked or replaced by
another preventive measure. Criminal proceedings shall be pursued as stipulated
in the Code of Criminal Procedure (Article 19 index 1 (4). In case the reasons that
determined the order of pre-trial detention have changed, pre-trial detention can
be replaced by the preventive measures not to leave the locality or the country, as
setin Article 139 Code of Criminal Procedure.

The public prosecutor shall order an assessment of the offender by the Center for
evaluation, prevention and counseling. Based on the evaluation report received
from the center, the public prosecutor may order, with the consent of the accused,
the inclusion into an integrated care programme for drug consuming persons (see
4.5.) As Article 2 of Law No. 522/2004 stipulates, the provisions of Article 19 index
1 will come into effect with the coming into force of the new Criminal Code.

25. http://www.ziare.com/stiri/droguri/aproape-60-de-kilograme-de-marijuana-intr-un-lan-de-
porumb-din-neamt-1190675, hittp://www.ziare.com/stiri/droguri/maramures-tineri-retinuti-
pentru-cultivare-si-comercializare-de-canabis-1128416,  http://www.ziare.com/stiri/droguri/
timis-prinsi-in-timp-ce-isi-ingrijeau-cultura-de-canabis-1120403, http://www.ziare.com/stiri/
droguri/ferma-de-canabis-descoperita-de-politisti-in-covasna-1046511

26. Article 4 Law No. 143/2000: For cultivation, production, manufacturing, experimentation,
extracting, preparing, processing, buying or possession of risk drugs for one’s own consump-
tion the sentence is imprisonment between six months and two years, or a fine. Regarding the
mentioned actions involving high risk drugs, the sentence consists of two to five years impris-
onment.
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According to data provided by the Directorate for Investigation of Organized
Crime and Terrorism Offences (DIICOT)¥, in 2011, 615 drug law offenders
(8,09%) including 21 minors out of 7,606 convicted persons were held in pre-trial
detention.”® The number of persons held in pre-trial detention slightly decreased
compared to 2010. In 2010, 689 charged (10,7 %) including 24 minors out of 6,436
prosecuted drug law offenders were held in pre-trial detention.”

7.4. Assessment of the offender’s potential substance dependence

The Law No. 143/2000 on preventing and combating illicit drug trafficking supple-
mented and amended by Law No. 522/2004 on preventing and combating illicit
drug trafficking define “the assessment-determining of the psychological and so-
cial characteristics of the drug user by the Centers for prevention, evaluation and
counseling in order to include and monitor the drug consumer in a psychological
and social program under case manager supervision.”*’

Law No. 522 Article 11 also details on the procedural provisions related to the as-
sessment of drug use: “Article 19 index 1(1) For the offences mentioned in Article
4%, the prosecutor may order, within 24 hours after the initiation of the criminal
prosecution, the assessment of the consumer by the Center for prevention, evalu-
ation and counseling for the purpose of his inclusion in the assistance circuit for
drugusers.”

In Romania there are several legal regulations establishing the criteria enabling the
units which can provide medical care for drug addicted persons, the selection cri-

27. Directorate for Investigation of Organized Crime and Terrorism Offences (central unitand 15
regional units) within the Prosecutor’s Office attached to the High Court of Cassation and Jus-
tice. The Directorate carries out the criminal prosecution of drug law crimes and is in charge
of the supervision of the criminal prosecution carried out by special subordinated police units
(Art.2 Law No. 508/2004).

28. DIICOT, Activity Report 2011, p. 195, available at http://www.diicot.ro/index.php?option=com_
content&view=article&id=52&Itemid=69

29. DIICOT, Activity Report 2010, p. 179, available at http://www.diicot.ro/index.php?option=com_
content&view=article&id=52&Itemid=69

30. Law No. 522/2004 regarding the prevention and combating of illicit drug trafficking and con-
sumption, Article 1, Section 5.

31. We are talking about the offences under Article 4 of Law 143 from 2000 on preventing and
combating illicit drug trafficking and consumption amended by Law 522 from 2004: “the cul-
tivation, production, manufacture, testing, extraction, preparation, processing, purchase or
possession of risk drugs for personal use without right is punishable with imprisonment from
6 months to 2 years or fine”.
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teria for the NGOs that can carry out programs for the prevention of disease trans-
mission among drug users. This is the case of Order No. 187/2002 of the Minister of
Health and Family for defining the types of health facilities that could be authorized
to provide medical care for drug addicted persons, as well as the non-governmental
organizations that could be authorized to carry out activities to prevent the transmis-
sion of pathogens through blood among injecting drug users.

Since 2006 the Joint Order No. 1216 from May 18 has come into force, regarding the
modalities for carrying out integrated programs of medical, psychological and social
care for persons with custodial status, who are drug users. The order was issued by
the Minister of Justice, Minister of Administration and Interior and Minister of
Health. This order provides clarifications regarding the medical examination, the
evaluation of the drug user, the services offered within the integrated program, the
integrated programs of assistance to the drug consumers (see also paragraph 5.7
Sentencing levels and the prison situation).

7.4.1. Assessment of drug use when entering into preventive custody

In 2009, the Independent Service for Detention and Preventive Custody/Ar-
rest (SIRAP) was established within the General Directorate of Bucharest Police
(DGPMB). Initially, this service had all the detention facilities in Bucharest under
its subordination. From 2010 onwards, SIRAP has coordinated “the distribution of
the persons deprived of liberty within the DGPMB and has under its direct subor-
dination two arresting facilities: the visited one - no. 1 - and Centre no. 12 for the

detention and preventive arrest of minors.”*?

When a person is arrested, he is examined by a physician or nurse in the medical
office of DGPMB. If an arrested person claims to be a drug user, he is taken for
medical examination to the Clinical Psychiatric Hospital “Prof. Al. Obregia’, onto
the Addicts ward.

According to the sources studied, “clarifying the status of user/addicted user
is determined through a recollection examination, based on markers - signs
of injection - as well as a psychiatric exam, in collaboration with the Clinical
Psychiatric Hospital “Prof. Al. Obregia™?. Drug users are kept in the detention
Center no. 1.

32. Rézvan Adrian Paiu, Adrian Marcel Iancu (eds), Conectarea institutiilor din circuitul juridic si
cel de ingrijire pentru reabilitarea consumatorilor de droguri care au comis fapte penale (Con-
necting the institutions from the legal circuit and the care one for the rehabilitation of drug users
who have committed criminal offences), p. 24.

33. Rézvan Adrian Paiu, Adrian Marcel Iancu (eds), Conectarea institutiilor din circuitul juridic si
cel de ingrijire pentru reabilitarea consumatorilor de droguri care au comis fapte penale (Con-

257



osms DRUG POLICY AND DRUG LEGISLATION IN SOUTH EAST EUROPE

7.4.2. The Prosecutor’s Office

This is required to disclose the status of a drug user in the documents that are
drawn up and sent to the court. There is the possibility to use a drug use assessment
(to CPECA), in accordance with Article 19, index 1 of Law 143 from 2000 amend-
ed by Law 522 from 2004. The prosecutor may decide, based on the assessment of
CPECA and the forensic expertise, to include the drug user in an integrated pro-
gram of assistance to drug consuming persons.*

7.4.3. The court

The judge has the ability to request the Probation Service to draw up a psycho-so-
cial assessment report for a drug user case.

The judge may decide to suspend the execution of the sentence in detention when
the following conditions are met: 1) the penalty for the offence committed is not
more than four years of imprisonment; 2) has in record a previous prison sen-
tence for less than 1 year - except in cases stipulated by Article 38 of the Criminal
Code, 3) the judge considers, based on the data obtained from the criminal files
and the psychosocial assessment report drawn up by the Probation Service, that
the offender will not commit further criminal acts. Furthermore, the judge may
also decide to suspend the execution of the sentence in the case of “concurrence
of offences, if the penalty is imprisonment of up to three years and the conditions

specified in paragraph 1, letters b and c are met”%

The judge may decide in such cases to suspend the execution of the sentence un-
der the supervision of the Probation Service and to apply Art. 86 paragraph 3
letter f of the Criminal Code. According to this provision, the person is required
“to submit to control measures, treatment or care, especially for the purpose of

detoxification.”

necting the institutions from the legal circuit and the care one for the rehabilitation of drug users
who have committed criminal offences), p. 26.

34. Law 143 of 2000 amended and completed by Law No. 522 - this provision shall take effect
upon the entry into force of the new Criminal Code.

35. Rézvan Adrian Paiu, Adrian Marcel Iancu (eds), Conectarea institutiilor din circuitul juridic si
cel de ingrijire pentru reabilitarea consumatorilor de droguri care au comis fapte penale (Con-
necting the institutions from the legal circuit and the care one for the rehabilitation of drug users
who have committed criminal offences), p. 31.

36. Romanian Criminal Code in force.
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The sentence ruled by the judge may be revoked if the convicted person does not
meet the measures and obligations provided by law for persons entering into the
custody of the Probation Service. If the execution of the sentence under probation
is revoked, the offender will serve his sentence in prison.

7.4.4. Assessment of the drug user entered into the custody of the Probation
Service (PS)

A. Prior to entering into the custody of the Probation Service

The Probation Service draws up, at the request of the judge, the psychosocial as-
sessment report of the drug user offender. When collecting the input for the refer-
ral, the probation counselor shall consider the following aspects:

1. Data regarding drug use: “the drug/drugs used, the history of usage (pe-
riod of time, the onset of the use, the reasons behind use, the age,

2. the length of use) information regarding the degree of addiction, the fre-
quency and the quantity of drug use (working on a scale of three levels:
episodic, occasional and systematic use, operating in these categories
with the definitions provided by the World Health Organization)”

2. Data regarding the drug user and his relationship within the fam-
ily environment: “the way these relationships were affected during con-
sumption, the consumer’s image in the community, the material and

moral support from family*®

3. Data concerning drug use motivations;
4. Institutions that provided services prior to entering the PS: “for addic-

tion treatment, as well as for identifying those who can further integrate
the drug user into their services.”*

The PS collaborates with several institutions to obtain complete information re-
garding the drug user situation: the Anti-drug Prevention, Assessment and Coun-
seling Centers (CPECA) subordinated to the National Anti-drug Agency - NAA,

37. Rézvan Adrian Paiu, Adrian Marcel lancu (eds), Conectarea institutiilor din circuitul juridic si
cel de ingrijire pentru reabilitarea consumatorilor de droguri care au comis fapte penale (Con-
necting the institutions from the legal circuit and the care one for the rehabilitation of drug users
who have committed criminal offences), p. 32.

38. Rédzvan Adrian Paiu, Adrian Marcel Iancu (eds), Conectarea institutiilor din circuitul juridic si
cel de ingrijire pentru reabilitarea consumatorilor de droguri care au comis fapte penale (Con-
necting the institutions from the legal circuit and the care one for the rehabilitation of drug users
who have committed criminal offences), p. 32.

39. Idem, p. 33.
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non-governmental organizations - NGOs, hospitals and other institutions with
which it signed cooperation agreements.

B. After a drug user offender has received a ruling from the judge to execute
the sentence under the supervision of the Probation Service

In case a drug user receives a ruling with the execution of the sentence under
the supervision of PS, his case is assigned to a probation counselor that becomes
the case manager. The probation counselor will undertake all legal steps gener-
ally provided for the persons entering into custody and the necessary steps pro-
vided for that particular individual (the judge may, according to the law, specify
various obligations and measures appropriate to the situation of the person con-
cerned).

If the obligation “to submit to control measures, treatment or care, especially with
the purpose of detoxification” is mentioned, the probation counselor undertakes
all the necessary steps to comply with it.

When entering into the custody of the Probation Service, the convicted person is
informed about the judge’s sentence, the measures and the obligations stipulated
by law for those entering into PS custody.

Next, the counselor shall draw up a surveillance plan adjusted to the person con-
victed. For the production of a monitoring plan, he takes into consideration the
measures and obligations imposed by the sentence, as well as the needs identified
during the evaluation.

The probation counselor also makes an assessment of the person based on 12
areas: “family and social environment, education level and provisional experi-
ence, state of health and, of course, addiction problems that the convicted person
is facing”!

If the person entered into the custody of the Probation Service has not been as-
sessed (an evaluation report was not drawn up by PS) or the counselor appreci-
ates the need for a reevaluation, then a written request from the SP is sent to the
NAA. The request will be sent if the drug user gives his written consent for evalua-
tion. The CPECA case manager sends the Probation Service “the initial assessment
report, the individual support plan and the agreement of medical, psychological

40. Romanian Criminal Code in force.

41. Razvan Adrian Paiu, Adrian Marcel Iancu (eds), Conectarea institutiilor din circuitul juridic si
cel de ingrijire pentru reabilitarea consumatorilor de droguri care au comis fapte penale, (Con-
necting the institutions from the legal circuit and the care one for the rehabilitation of drug users
who have committed criminal offences), p. 34.
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and social care signed by the drug user, as well as the consumption screening test if
necessary. **

7.4.5. Assessment of the drug user at the National Anti-drug Agency

According to Law No. 143/2000 on preventing and combating illicit drug traffick-
ing and consumption subsequently amended and supplemented with Joint Order
no. 1216 from May 18, 2006 regarding the modalities for carrying out integrated
programs for medical, psychological and social assistance for persons with custodial
status, which are drug users, the drug using evaluation is carried out by CPECA
subordinated to the NAA.

The drug user may enter evidence for evaluation by CPECA if this is requested by
the prosecution, the court of law, the Probation Service or the National Adminis-
tration of Penitentiaries.

7.4.6. In case the drug user is arrested or enters the prison system

When entering into custody or prison a mandatory medical examination is car-
ried out. During this evaluation several situations could be identified. There is
the possibility that the detainee states he has a history of drug use whereby the
doctor announces the unit management to contact CPECA (Article 12 (1) of
Joint Order). There is the possibility that the detainee declares that he is already
included in an integrated program of support and then the necessary arrange-
ments to his reintegration to the CPECA program are made (Article 16 of the
Joint Order). The possibility exists that the physician has some suspicion that the
detainee is a drug user. In this case, the detainee is informed about the CPECA
and, after obtaining the prisoner agreement, the arrest or prison management is
informed. The arrest or prison management contacts CPECA (Article 7 (1) and
(2) of Joint Order). The same happens if the prisoner declares he is a drug user
during detention.

CPECA makes the assessment of the consumer at the request of the custody unit
or prison management. A case manager is assigned for each inmate. The case
manager goes to the detention centre or prison to carry out the assessment. If the
consumer is in custody, the evaluation is carried out by the case manager and the
staff that provides medical and psychological care. If the consumer is in prison, the

42. Razvan Adrian Paju, Adrian Marcel Iancu (eds), Conectarea institutiilor din circuitul juridic si
cel de ingrijire pentru reabilitarea consumatorilor de droguri care au comis fapte penale (Con-
necting the institutions from the legal circuit and the care one for the rehabilitation of drug users
who have committed criminal offences), p. 37.
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assessment is made by the case manager, the medical staff and the staff providing
psychological and social assistance (Article 8 (2) of Joint Order).

The assessment is carried out according to the rules established by the Government
Decision No. 860/2005 for approving the Regulation of the application of Law 143 of
2000 on preventing and combating illicit drug trafficking and consumption, as subse-
quently amended and supplemented. Article 14 states that “the assessment identi-
fies the individual characteristics of the consumer in order to select the program
and individualized medical, psychological and social services” The assessment is
to obtain information in the following areas:

“a) personal and consumption history and specific signs of intoxication and/
or withdrawal syndrome;

b) biomedical conditions and current complications which, although not
related to the intoxication or withdrawal syndrome, require treatment
because they can entail risks or may complicate the care and rehabilita-
tion process;

c) psychological condition and/or psychiatric complications, as well as oth-
er conditions that may generate risks or complications that can occur in
the care and rehabilitation process, such as acceptance/resistance to treat-
ment, potential relapse, further use, etc.;

d) social and family conditions that may be sources of individual, family or
community support or may hinder/prevent the care and rehabilitation
process;

e) legal status”™*

7.4.7. Assessment of the drug user in prison

In the penitentiary system there are other activities for the assessment of drug
users. In 2011 the Guide to best practices for psychologists working in prison was
drawn up. A chapter of this guide is intended for psychologists carrying out ac-
tivities with detainees that have a history of drug abuse. In this chapter the ac-
tivities that must be completed within the psychological interventions and the
assessment activities that shall be made are mentioned: 1) “the initial evalua-
tion made during the period of quarantine and observation, in order to iden-
tify individual needs and risks. At this stage it is essential to identify the risk of
withdrawal and its treatment, providing support and developing a therapeutic

43. Article 14 (2) lit. a-e from Government Decision No. 860/2005 for approving the Regulation for
the application of Law No. 143 of 2000 on preventing and combating illicit drug trafficking and
consumption, as subsequently amended and supplemented.
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relationship, in order to elaborate an individualized plan of intervention during
the execution of the prison sentence, 2) psychological evaluation throughout the
execution of the sentence in prison, 3) psychological evaluation at the end of the
sentence of imprisonment”**

The intervention of the psychologist working with people with a history of sub-
stance abuse involves using the following methodology: “screening assessment,
semi-structured interview SCID I'and SCID II, motivational interview, personality
questionnaires, questionnaires of completing phrases and behavioral, projective
tests and analysis of other documents (individual file)*

7.5. Framework for the so-called police entrapment

Law No. 143/2000 on preventing and combating illicit trafficking and drug use
contains provisions regarding the “carrying out of deliveries under surveil-
lance, with or without the total replacement of drugs or precursors™ authorized
by the Prosecutor Office within the Supreme Court of Justice. Another article of
the law states the conditions under which undercover investigators may be used,
“the prosecutor may authorize the use of undercover investigators to discover the
facts, identify authors and obtain evidence in cases where there are serious indica-
tions that an offence referred to in this law has been committed or is about to be
committed””. Within this law the formalities which must be completed are men-
tioned: written authorization for the use of undercover investigators, the period of
the authorization of up to 60 days and the possibility of prolonging the authoriza-
tion for 30 days (Article 21 (2)).

For carrying out “undercover” activities necessary to identify criminals and crimi-
nal activities, police officers working as “undercover agents and their collaborators
can purchase drugs, chemicals, essentials and precursors with prior authorization
of the prosecutor™. The Law also provides, in Article 22 (2), that “the documents
produced by the police officers and their collaborators may constitute evidence”

44. Corduneanu Loredana, Sorescu Oana, lonescu Cristina, Mucioniu Ana Maria, Ciobanu Na-
talia, Marian Nicolae, Derularea activitdtilor psihologice cu persoanele private de libertate cu
antecedente in toxicomanie in: “Ghid de bune practici pentru psihologul care lucreaza in peni-
tenciar’, Tasi, 2011, pp. 147- 148.

45. Corduneanu L, Sorescu O, Ionescu C, Mucioniu A M, Ciobanu N, Marian N, Derularea acti-
vitdtilor psihologice cu persoanele private de libertate cu antecedente in toxicomanie in: “Ghid
de bune practici pentru psihologul care lucreazi in penitenciar’, lasi, 2011, p. 148.

46. Article 20 of Law No. 143/2000 on preventing and combating illicit trafficking and drug use.
47. Article 21 (1) of Law No. 143/2000 on preventing and combating illicit trafficking and drug use.
48. Article 22 (1) of Law No. 143/2000 on preventing and combating illicit trafficking and drug use.
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Also, the law provides for the possibility of monitoring the telecommunications
systems and the I'T systems with the prosecutor’s authorization when “there are se-
rious indications that a person who is preparing to commit of an offence under the
current law (Law 143/2000) or who has committed such an offence uses systems of
telecommunication or IT”#. The same law also mentions that these systems may
be monitored for a limited period, without actually specifying the period. Refer-
ences to the undercover agents, under surveillance deliveries and the conditions
for carrying out these activities may also be found in Law no. 508/2004 regarding
the establishment, organization and functioning within the Public Ministry of the Di-
rectorate for Investigating Organized Crime and Terrorism™, published in the Offi-
cial Monitor of Romania, Part I, no. 1089 from November 23, 2004, subsequently
amended and supplemented.

The Emergency Ordinance No. 131 from December 21, 2006 amending and supple-
menting Law no. 508/2004 regarding the establishment, organization and function-
ing within the Public Ministry of the Directorate for Investigating Organized Crime
and Terrorism amends Article 17 of Law 508/2004 and provides clarifications re-
garding the conditions under which the undercover investigators, the collabora-
tors and the informants of the judicial police may be used:

“ARTICLE 17

(1) If there is probable cause that an offence has been committed or is being
prepared to be committed and conferred by this Law within the jurisdiction
of the Directorate for Investigating Organized Crime and Terrorism, which
cannot be found or whose perpetrators cannot be identified by other means,
undercover investigators or collaborators and informants of the judicial po-
lice may be used, under the conditions provided by the Criminal Procedure
Code and other special laws.

(2) Undercover investigators are officers or agents of the judicial police spe-
cifically designated for this purpose and, with the motivated authorization
of the prosecutors of the Directorate for Investigating Organized Crime and
Terrorism, they may carry out investigations for the offences referred to in

49. Article23 (1) of Law No. 143/2000 on preventing and combating illicit trafficking and drug use.

50. According to Law No. 508/2004, the Directorate for Investigating Organized Crime and
Terrorism (DIICOT) has in its attributions - Article 12 letter f - “the offences under Law
No. 143/2000 preventing and combating illicit trafficking and drug use, as subsequently
amended and supplemented, and Law. 300/2002 regarding the legal status of precursors
used in the illicit manufacture of drugs, as subsequently amended and supplemented”
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this Law. The acts concluded by the undercover investigators and their col-
laborators may constitute evidence”!

The DIICOT prosecutors also have the possibility to have at their disposal and to
authorize motivated deliveries under surveillance (Article 17 (3) and (5)), to order
protective measures for witnesses, experts and victims (art. 17 (4)), to authorize
motivated covert activities carried out by investigators, collaborators and inform-
ants of the judicial police (Article 17 (5)). The authorizations can be given by rea-
soned order for a period of 60 days and prolonged for 30 days but not more than
one year (Article 17 (6)).

The ordinance authorizing the activities of the undercover investigator must also
contain - under the Emergency Ordinance no. 131 of December 21, 2006 - data
regarding:

Article 8

“a) solid and concrete indications justifying the measure and the reasons

why the measure is necessary;

b) activities that the undercover investigator may conduct;

c) persons against whom there is the assumption that they committed an

offence;

d) the identity under which the undercover investigator plans to conduct

the authorized activities;

e) the period for which the authorization is given;

f) other references prescribed by law.

(g) In urgent and duly justified cases the authorization may also be re-

quested for activities other than those for which the authorization has al-

ready been given, about which the prosecutor following must decide

immediately>*

8. Data regarding the imposed sentences from the courts

In recent years, the number of prosecuted drug law offenders has been increasing.
The number of drug related offences solved by DIICOT rose from 2,906 criminal

51. EMERGENCY ORDINANCE no. 131 from December 21, 2006 for the amending and supple-
menting of Law no. 508/2004 regarding the establishment, organization and functioning within
the Public Ministry of the Directorate for Investigating Organized Crime and Terrorism.

52. EMERGENCY ORDINANCE no. 131 from December 21, 2006 for the amending and supple-
menting of Law no. 508/2004 regarding the establishment, organization and functioning within
the Public Ministry of the Directorate for Investigating Organized Crime and Terrorism.
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cases in 2009 to 3,360 cases in 2010 and reached 4,087 in 2011.> Thus, the number
of cases has increased by 21.64% in 2011 compared to 2010.> In 2011, 1,060 per-
sons out of a total number of 7,606 prosecuted persons were referred to the courts,
out of which 615 persons (including 21 minors) were held in pre-trial detention,
see above 4.4. In 436 cases charges were laid. In addition, there were 603 cases with
decisions to waive prosecution due to the low level of seriousness of the case (ac-
cording to Art.18' Criminal Code) and 3,048 cases with decisions to waive pros-
ecution.”

Data available by the EMCDDA show that in the period from 2002 to 2008, the
number of suspected persons related to drug law offences has doubled from 2002
with 1,420 to 2,936 in 2008.%

Regarding convicted persons, the courts have convicted 718 persons for offenc-
es related to Law No.143/2000 on preventing and combating drug use and traf-
ficking out of a total of 41,891 convicted persons in 2010. Out of these, 17 per-
sons were minors.”” There has been an upward trend in recent years regarding
the number of persons convicted for drug possession for personal use and for
drug trafficking. Regarding minors, the number decreased in 2010 compared to
2009. The overwhelming majority of minors were convicted for drug trafficking
offences.”®

According to the National Anti-drug Agency National Report on Drugs, al-
most all convicted offenders were given custodial sentences (n=705 out of 718).
Criminal fines were given to 13 offenders. About half of the convicted persons
(n=354) were sentenced to imprisonment. In most of these cases, a sentence of

53. See National Anti-drug Agency, National Report on Drugs, 2011, p. 149 and DIICOT, Activity
Report 2011, p. 22.

54. DIICOT, Activity Report 2011, p. 22.
55. Idem, p. 195.

56. EMCDDA Statistical Bulletin 2012, Table DLO. Drug law offences, 1995 to 2010, Part (ii)
Number of reports of persons. http://www.emcdda.europa.eu/stats12/dlotab1b, accessed on
06.08.2012.

57. National Anti-drug Agency, National Report on Drugs, 2011, p. 152, for the number of con-
victed persons for drug law oftfences and Justice Status Report of the High Council of Magis-
tracy 2010, for the total number of convicted offenders in 2010, p. 87, available at http://www.
csm1909.ro/csm/index.php?cmd=24&lb=ro. Note that the figures relating to drug law of-
fenders mentioned in the High Council of Magistracy Justice Status Report 2010 slightly dif-
fer from those in the National Report of the National Anti-drug Agency: they refer to 712
convicted drug law offenders, including 18 minors, pp. 87, 89.

58. National Anti-drug Agency, National Report on Drugs, 2011, pp. 152-153.
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1 to 5 years imprisonment was given to adult offenders (n=350). In about one
third of cases, a sentence of 5 to 10 years imprisonment was imposed on adults. A
majority of the offenders sentenced to imprisonment were convicted because of
drug trafficking (n=241). A small proportion (n=32) of offenders were convict-
ed for drug possession for personal use. The further share of custodial sentenc-
es imposed on convicted persons was made up of conditional discharge orders
(17,6%) and licensed supervision orders (32,2%). The number of persons sen-
tenced to imprisonment decreased in 2010, while the number of persons serv-
ing their sentence in the community was rose. The National Anti-drug Agency
emphasized the trend of the courts over recent years to give licensed supervi-
sion orders including detoxification treatment, which is related to the increasing
number of convicted drug law offenders within probation services.*

9. Sentencing levels and the prison situation

Year | Total Personsheld | In% Persons In % Per- In %
number | in pre-trial sentenced to sons in
detention, imprison- rehabili-
convicted in ment, finally tation
first instance convicted centers
2007 | 29,390 2,947 10.03 26,231 89.25 212 0.72
2008 | 26,212 3,112 11.87 22,937 87.51 163 0.62
2009 | 26,716 4,430 16.50 22,145 82.89 163 0.61
2010 | 28,244 4,630 16.39 23,435 82.97 179 0.64
2011 | 30,694 3,313 10.79 27,213 88.66 168 0.55

Source: National Administration of Penitentiaries, Activity Report 2011

Since 2008, an increase in the number of persons sentenced to imprisonment (finally
convicted) can be observed. The number of persons serving pre-trial detention was
on the rise from 2007 to 2010 and decreased from 2010 to 2011. Regarding the long
term trend however, since 1992, when the total prison population was 44,011, the
number of inmates decreased considerably by almost one third by 2011.

59. Idem, pp. 152-154.

60. International Centre for Prison Studies, World Prison Brief Romania, http://www.prisonstud-
ies.org/info/worldbrief/wpb_country.php?country=161, accessed on 05.08.2012.
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The prison population rate at the end of July 2012 was 150. Regarding the long-
term trend, from 1992 to 2010 the prison rate decreased with oscillating numbers
from 193 to 132.%

In Romania, there are distinct categories of prisons. The legal framework regarding
imprisonment is provided by the Law on the Execution of Criminal Penalties (Law
No. 275/2006), further amended and modified.

At present, there are 45 detention facilities in the country.*? According to the
National Administration of Penitentiaries Activity Report 2011, 15 prisons are
open and half-open, with a further 15 prisons set as closed and maximum secu-
rity types of imprisonment. Furthermore, there are special prisons: one women’s
prison and four prisons for minors and young adults in the country. In addition,
there are six prison hospitals for persons with special health care needs. Regard-
ing juveniles, they may also serve their sentence (in terms of an educational
measure) in one of the three re-education centers. Three therapeutic commu-
nities for former drug users were established (two in Bucharest and one in the
womenss prison Targsor). With regards to pre-trial detention, 21 custody units/
departments exist in Romania.®®

In 2011, 1,471 offenders (4,8%) out of 30,694 offenders were imprisoned for the
possession of drugs or for drug trafficking.%

According to the Activity Report 2011 of the National Administration of Peni-
tentiaries®, 102 former drug users were included in the three rehabilitation com-
munities in the country: 66 persons in the Bucharest-Jilava Prison, 22 detainees in
Bucharest-Rahova and 14 in the Targsor Women’s Prison.

Regarding self-declared drug users in penitentiaries, there were 2,043 (7,6%) self-
declared drug user inmates out of a total of 26,721 incarcerated persons in 2010. In
the period from 2001 to 2010 the number of self-reported drug user inmates dou-
bled, whereas the total prison population decreased by half.%

61. Idem.

62. National Administration of Penitentiaries, http://www.anp-just.ro/frame.php?page=dinamica.
php, accessed on 05.08.2012.

63. See National Administration of Penitentiaries, Activity Report 2011, p. 2, available at http://
www.anp-just.ro/infogen/Bilant2011/Bilant%20activitate%20ANP-%202011.pdf

64. Idem, p. 3.
65. Idem, p.2.

66. See National Anti-drug Agency, National Report on Drugs, 2011, citing data from the National
Administration of Penitenciaries, p. 156.
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The majority of drug law offenders were sentenced for drug trafficking (see also
4.7. on convictions).

According to the EMCDDA Statistical Bulletin 2012, there were 76 convicted
persons for use-related offences (10.6%) and 479 for supply-related offences
(66.7%) out of a total of 718 convicted persons for drug-related offences in 2010.
163 persons were convicted for other types of offences (22.7%).%

In recent years, Romanian authorities carried out various reformatory meas-
ures in order to improve detention conditions. Regarding the legislative situa-
tion, the enactment of the Law on the Execution of Criminal Penalties (Law No.
275/2006) provided for different conditions in penitentiaries, according to the
prison regime (see 5.2.). Ministry of Justice Order No. 433/C/2010 approved the
minimum compulsory rules on accommodations in penitentiaries. It provides
a minimum of 4 m? per person for inmates in a closed or maximum security re-
gime (including minors, young adults and remanded persons) and 6 m? per per-
son for persons within an open or half-open regime. In principle, these regula-
tions are in line with the recommendations of the European Committee for the
Prevention of Torture and Inhuman and Degrading Treatment or Punishment
(CPT, see report CPT/Inf (2008)41). However, the European Court consistently
stated that the living space for inmates is at the minimum limit accepted by the
CPT. The European Court also found that Romanian courts had acknowledged
the systematic nature of overcrowding in Romanian penitentiaries.®

When the new Criminal Code comes into effect, authorities expect an im-
provement of the detention conditions, as the new code emphasizes the en-
largement of educational measures, criminal fines and alternatives measures to
imprisonment and lowers the limits of prison sentences regarding numerous
offences.*’

67. EMCDDA Statistical Bulletin 2012, Table DLO-2. Offence type in reports for drug law
offences, 2009 or 2010, Part (i) Number and percentage of all reports for drug law of-
fences. http://www.emcdda.europa.eu/stats12#display:/stats12/dlotab2a, accessed on
06.08.2012.

68. See Group of cases Bragadireanu against Romania - 23 cases concerning conditions of deten-
tion in prisons and police detention facilities, Memorandum prepared by the Department for
the execution of judgements and decisions of the European Court of Human Rights, Min-
isters’ Deputies Information Documents, CM/Inf/DH(2011)26, 10 May 2011, available at
https://wed.coe.int/ViewDoc.jsp?id=1937977&Site=CM&BackColorInternet=C3C3C3&
BackColorIntranet=EDB021&BackColorLogged=F5D383

69. Seeibidem.
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The occupancy level as of 31.7.2012 regarding all detention facilities, including re-
habilitation centers and prison hospitals was 119.5% and 123.1% in penitentiaries.”

10. Information on drug use inside prisons

Information on drug use inside prisons in Romania have been presented in the
studies carried out in 2006 and 2011 by the National Antidrug Agency and the Na-
tional Administration of Penitentiaries.

10.1. The presence of drug use among the prison population

The Study regarding the consumption of drug, alcohol and other psychoactive sub-
stances in the prison environment in Romania (2011) shows the presence of drug
use among the prison population prior to and after entering the prison system.
Carried out on a representative sample for the prison population aged between 15-
64 years (2,100 inmates interviewed), the study’! highlights that 25.1% of all per-
sons in the prison system stated they had used drugs throughout their life.”> The
results of the study from 2011 show a growing share of drug users in prison (in
2006 there were 18.5%).7

The same studies reveal the distribution of drugs users in prison, depending on the
period they used substances: prior to entering the prison, throughout detention, in
the last 12 months and in the last 30 days.

70. National Administration of Penitentiaries, http://www.anp-just.ro/frame.php?page=dinamica.
php, accessed on 05.08.2012.

71. The National Anti-drug Agency, National Report on Drugs, 2011, p. 181.

72. According to the National Report on Drugs, have been considered drugs “all types of illicit
drugs, as well as psychoactive substances sold as “legal drugs or ethnobotanical plants™
marijuana, ecstasy, inhalants, cocaine, crack, amphetamine, ketamine, hallucinogens,
heroin or opiates, mephedrone, spice other ethnobotanical plants” (National Anti-drug
Agency, 2011:181).

73. The National Anti-drug Agency, National Report on Drugs, 2011, p. 181.
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Diagram 1
Data regarding the use of new substances with psychoactive/
ethnobotanical properties (SNPP) and illegal drugs,
prior to the period of detention

throughout the life  last 12 months last 30 days

2006 W2011

Source: The National Anti-drug Agency, National Report on Drug Situation, 2011, p. 181

Diagram 2
Data regarding the use of SNPP (new substances
with psychoactive/ ethnobotanical properties) and illegal drugs,
during the period of detention

throughout the life last 12 months last 30 days

w2006 w2011

Source: The National Anti-drug Agency, National Report on Drug Situation, 2011, p. 181

The same study gives us data on the types of drugs used throughout life and during
detention. (see Table 1).
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Table 1
The types of drugs used throughout life and during detention
Type of drug 2011* 2011* 2011* 2006**
used Prior to the detention | Inside prison Total Total

Heroin 11.1 22 11.7 8.4
Cocaine 9.1 0.4 9.3 6.2
Hashish 9 0.8 94 7.6
Cannabis 9.2 0.7 9.3 9.6

SNPP 5 0.6 53 0
Ecstasy 4.5 0.1 4.5 5.2
Methadone 32 0.3 3.2 29
Amphetamines 1.9 0 1.9 1.5
LSD 1.7 0 1.7 1.2

* The data were provided by the National Anti-drug Agency, National Report on Drug
Situation, 2011, p. 182

** The data were provided by the National Anti-drug Agency, The prevalence of drug use
inside the prison system, 2006, p. 29

Inside the prison system the presence of medicine use without prescription has
also been reported.” This statement was made in a publication within the project
“Enhancing the functional capacity of the integrated social services offered to ad-
dicts and former addicts for labor market integration through actions for devel-
oping innovative tools and working methods and implementation of training pro-
grams”.

74. Tuca Elena Carmen, Despre droguri de la A la Z. Ghid practic de prevenire si informare in
doomeniul adictiilor (About drugs from A to Z. A Practical Guide to Prevention and Informa-
tion in Addictions), University of Bucharest, Oscar Print, 2012.
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Diagram 3
The distribution of detainees who use medicines
without medical advice in detention

other substances (analgesics, antiinflammatory . hormones,
beta-blockers, etc.)
benzodiazep ines (diazepam, xanax, rophipnol, dormicom,
rovotril)
other CNS-acting substances (levopromazin, carbamazepine,
amitripty line, ketamine)

barbiturates (extraveral, ciclobarbital, phenobarbital,
fasconal, distonocalm)

antisp asmodics (piafen, midocalm)

other hy pnotics and sedatives (glitetimid, meprobamat)

opioids (methadone, codeine, fortral, tramadol, tussin)
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Source: Tucd E C, About drugs from A to Z. A Practical Guide to Prevention and Infor-
mation in Addictions, University of Bucharest, Oscar Print, 2012, p. 63

10.2. Data on drug injecting inside prison

According to data provided by the National Anti-drug Agency and the National
Administration of Penitentiaries, 5.5% of the detainees interviewed in the survey
conducted in 20067 stated that they were injecting drug users. The same study
mentioned that 4.3% of the interviewed inmates started injecting drugs in prison.
Approximately one third of them stated that they shared the injection instruments:
syringes (29.3%) and needles (31.1%)°.

According to data provided by the National Administration of Penitentiaries
through Address 7153/DRS/06.08.2012, on the Health Department records, at the
end of 2011, there were 2,328 detainees registered that declared themselves as for-
mer drug users. Furthermore, the studies conducted inside prisons’” showed that

75. The data were provided by the National Anti-drug Agency, The prevalence of drug use inside
the prison system, 2006, p. 46.

76. Ibidem.
77. The survey was carried out on a sample of 2800 subjects (approximately 10% of all persons
deprived of liberty).
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“5.7% of them reported drug use prior to the arrest, and 3.7% reported sharing in-
jection equipment”’8.

According to the “Behavioural and Serological Survey on the Prevalence of Infec-
tious Diseases among IDUS”, made in 20107%, 44% of the subjects interviewed ex-
ecuted their prison sentence. Of these, “19% - have injected drugs in prison during
their detention.”*

10.3. The presence of hepatitis C and B among drug users

The National Administration of Penitentiaries indicates there is “evidence of a
higher prevalence of infection with hepatitis C and B among the detainees who
were former drug users, compared to the prison population in general, therefore
it was decided to implement services to reduce the risks related to drug use inside

prisons in Romania”®!

10.4. Data on drug trafficking in prisons and the violence generated by it

According to the research®? conducted by the Division for Crime and Terrorism
Prevention of the National Administration of Penitentiaries (2010), there is drug
trafficking within the Romanian penitentiary system. The survey performed at the
level of all directors of prisons (42) and at the level of the staft of the territorial of-
fices of the Directorate for Prevention of Crime and Terrorism (55) highlighted
the peculiarities of drug trafficking in prisons. Drug trafficking is carried out by
drug trafficking networks involving prisoners convicted for offences related to
drug use and trafficking, as well as prisoners who have committed other crimes.
There is a hierarchy of the network members. The heads of the drug networks and
the persons convicted for drug related offences are less “visible”. The inmates most
active on the drug market are those who have greater freedom of movement inside
prison, because of the regime of execution of the sentence, or inmates who are in-

78. National Administration of Penitentiaries through the address 7153/DRS/06.08.2012.

79. The survey was conducted by UNODC, the Romanian Angel Appeal and the National Anti-
drug Agency.

80. “Behavioral and Serological Survey on the Prevalence of Infectious Diseases among IDUs”

made in 2010 and cited by the National Anti-drug Agency, National Report on the Drugs,
2011, p. 178.

81. National Administration of Penitentiaries through the address 7153/DRS/06.08.2012.

82. National Administration of Penitentiaries, Division for Crime and Terrorism Prevention,,
The phenomenon of consumption and trafficking of prohibited substances in the prison envi-
ronment. Elements for diagnosis and prognosis, 2010, available at: http://www.scribd.com/
doc/30563012/Studiu-Consumul-si-traficul-de-droguri-in-penitenciare
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volved in activities (those working in the canteen or in workshops and other pris-
on specific workstations).

Regarding the violence generated by drug trafficking/drug use inside prisons, the
authors of the report provide information about the sources and forms of mani-
festation of the violence. The acts of violence between prisoners are generated by:
restricted access to drugs, accumulation of debts and the increased interest of the
traffickers to recover their money. Among the forms of manifestation of violence
related to drug trafficking are “acts of intimidation/violence exercised between de-
tainees or acts of violence manifested by inmates against the prison staft amid frus-
tration (due to difficult accessibility to prohibited substances)”®. More than half
of respondents (60%) “consider that drug trafficking generates violence to a very

large extent™®.

11. Treatment facilities and harm reduction services available
in custodial settings

According to the handbook® drawn up under the project “Creating the nation-
al integrated system for the rehabilitation of drug users who have committed of-
fences”, financed through the Program for pre-accession projects MATRA MPAP
2009, reference number MAT09/RM/9/1, there are a number of documents and
standards regulating the assistance activities intended for drug users in custodial
status:

Joint Order of the Ministry of Justice no. 1216/C from May 18, 2006, the
Ministry of Administration and Interior no. 1310 from May 19, 2006 and
the Ministry of Health no. 543 from May 18, 2006 regarding the modalities
for carrying out integrated programs for medical, psychological and social as-
sistance for persons with custodial status, who are drug users;

2011 MALI - Operational Standards no. 8032 concerning the Integrated as-
sistance for drug users that are in detention and preventive arrest centers.

83. National Administration of Penitentiaries, Division for Crime and Terrorism Prevention,,
The phenomenon of consumption and trafficking of prohibited substances in the prison environ-
ment. Elements for diagnosis and prognosis, 2010, p. 14 available at: http://www.scribd.com/
doc/30563012/Studiu-Consumul-si-traficul-de-droguri-in-penitenciare

84. Ibidem.

85. Rézvan Adrian Paiu, Adrian Marcel Iancu (eds.), Conectarea institutiilor din circuitul juridic
si cel de ingrijire pentru reabilitarea consumatorilor de droguri care au comis fapte penale (Con-
necting the institutions from the legal circuit and the care one for the rehabilitation of drug users
who have committed criminal offences), 2012, p. 23.
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Also, currently being finalized are The standards concerning the integrated assist-
ance of juvenile drug users.3

11.1. Programs to reduce drug-related risks

According to the data provided by the National Administration of Penitentiaries,
within the penitentiary system the following programs to reduce drug-related risks
are carried out:

“informative activities regarding the risks associated with drug use, espe-

cially intravenous administration, training peer educators among inmates,

methadone substitution program, needle exchange program, counseling
»87

and voluntary testing program for HCV, HBV and HIV”¥".

The analysis of the information on programs conducted in prisons highlights the
existence of the following types of programs:

2008 - The methadone substitution program, developed by the National Admin-
istration of Penitentiaries in partnership with UNODC.®

In the initial stage, the program was intended only for the inmates of the
Penitentiary Hospital Bucharest-Rahova and the Penitentiary Bucharest-
Rahova. Currently it is available in 10 units of the penitentiary system (3
penitentiary hospitals, 6 penitentiaries for men and 1 women penitentiary).

During 2008-2011, 65 inmates have benefited from the methadone substi-
tution program. The methadone administered is in tablet form and is taken
crushed by grinding or milling. The treatment is carried out under strict su-
pervision.

Furthermore, 30 detainees were included in the detoxification program of

the Penitentiary Hospital Bucharest-Rahova. Most of them continue the
substitution treatment started before the arrest.

2008 - The syringe exchange program was implemented in partnership with UN-
ODC¥

86. Rézvan Adrian Paiu, Adrian Marcel Iancu (eds.), Connecting the institutions from the legal cir-
cuit and the care one for the rehabilitation of drug users who have committed criminal offences,
p-23.

87. National Administration of Penitentiaries through address 7153/DRS/06.08.2012
88. National Administration of Penitentiaries through address 7153/DRS/06.08.2012
89. National Administration of Penitentiaries through address 7153/DRS/06.08.2012
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The initial phase was carried out in the Penitentiary Bucharest - Jilava. The access
to the program is done based on code. Prisoners receive disposable syringes and

alcohol wipes.
Number of persons that have ac- Number of disposable syringes
cessed the program distributed
2008 60 2150
2009 107 10704
2010 83 18383
2011 29 5036

Source: National Administration of Penitentiaries through address 7153/DRS/06.08.2012

11.2. Programs for inmates who are former drug users

In the period December 2008 - November 2009, the Criminal Justice Reform
Foundation and the National Administration of Penitentiaries carried out the proj-
ect “Development of community mental health assistance for persons deprived of
liberty”, with the financial support of the European Union through the Phare Pro-
gram 2006. Under this project, with the support of the Directorate of Social Rein-
tegration within the National Administration of Penitentiaries, a Specific program
for psychosocial assistance intended for persons with history of substance abuse
has been developed. The intervention program addressed the former drug user in-
mates who met the following conditions: 1) have not used drugs in the last 3 years
or are in the period of withdrawal and 2) after conducting psychological assess-
ments were recommended to participate in programs intended for former drug
users™.

The program was structured in two modules: an educational module and a thera-
peutic one. Each module lasted 12 weeks. The educational module had as a target
audience active drug users and former drug users. The objectives of the education-
al module were: “1) to inform consumers about the consequences of drug use; 2) to
inform on issues related to infectious and contagious diseases, HIV-AIDS, hepa-
titis, tuberculosis; 3) to encourage the integration in a group, the active participa-
tion and explaining of ideas; 4) to identify and prepare persons deprived of liberty
for the therapeutic module, 5) to identify and present to the participants potential

90. These evaluations are made periodically and their results are included in the Individualized
plan for educational and therapeutic assessment and intervention (according to Corduneanu
L, Petrescu S C, Specific program for psychosocial assistance intended for persons with history of
substance abuse, Print &Grafic, 2009, p. 12).
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social support networks available in the area of residence that could support the ef-
forts to prevent relapse, in penitentiary and after release.”"

The therapeutic module included the participation of former users at 1-2 weekly
meetings of the group during the12 weeks. The multidisciplinary teams of special-
ists* of the program had to: “1) maintain the motivation for abstinence, 2) pro-
vide the beneficiaries with information allowing the formation of copying abili-
ties, 3) provide the beneficiaries information capable of identifying and reducing
drug related habits and replacing them with sustainable and positive activities, 4)
to transmit and form techniques for the recognition and management of situations
with acute need of consumption; 5) provide information to identify social support
networks in risk situations”*?

According to data provided by the National Administration of Penitentiaries*, in
year 2010, the Directorate for Social Reintegration within the National Adminis-
tration of Penitentiaries implemented the Specific program for psychosocial assis-
tance intended for persons with history of substance abuse in all penitentiaries.
Up to the completion of this report, the program was attended by 1,924 inmates.
Furthermore, during 2010 - July 2012, 2,219 former drug user detainees have ben-
efited from specific psychological counseling.”

In the period April 2009 - April 2012, the project RO 0034 “The establishing of 3
therapeutic communities in the Penitentiaries Rahova, Jilava and Targsor was car-
ried out™. The program lasted 36 months and was funded by the governments of
Iceland, The Principality of Liechtenstein and the Kingdom of Norway through the
European Economic Area Financial Mechanism. The program was carried out by
the General Inspectorate of the Romanian Police and the National Antidrug Agen-
cy in collaboration with the Ministry of Justice, the Ministry of Health and Social

91. Corduneanu Loredana, Petrescu Sven Cristian, Specific program for psychosocial assistance in-
tended for persons with history of substance abuse, Print &Grafic, 2009, p. 11.

92. The multidisciplinary teams consisted of: psychologists, social workers, educators, physicians,
sports monitor, representatives of the safety of detention service and penitentiary system
(Corduneanu and Petrescu, 2009: 15).

93. Corduneanu L, Petrescu S C, Specific program for psychosocial assistance intended for persons
with history of substance abuse, Print &Grafic, 2009, p. 12.

94. National Administration of Penitentiaries through address 7153/DRS/06.08.2012
95. National Administration of Penitentiaries through address 7153/DRS/06.08.2012

96. Istrate G. C., Raileanu L. D., Verdes C., Calin C. E, Tone M., Teoroc C., Medelet L. M., Ne-
delcu E, Therapeutic community - a method of treatment for drug users in prison, CN.I. Coresi
SA, Bucharest, 2012
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Services the Organization PHOENIX Hague from Norway, the National Admin-
istration of Penitentiaries and the Probation Directorate. The program aimed to
“provide support and social reintegration services for drug users that have com-
mitted offences™”. From 1 January 2011 to 30 April 2012, 197 persons deprived of
liberty were included in the created therapeutic communities.”®

12. Potential to develop or expand mechanisms for the diversion
of drug users from prison into community based treatment

With the enactment of the new Criminal Code, a range of diversionary measures
will be enlarged. Prosecutors can decide to suspend prosecution in case a drug us-
er has not committed other offences. The offender will then be sent to a Center
for drug prevention, evaluation and counseling for the assessment and referred for
treatment.”

13. Strategy for social reintegration of the offenders
Currently there is no national strategy for the reintegration of inmates.

In 2010 work on the draft of the National Strategy designed for the reintegration of
inmates started.: The National Administration of Penitentiaries, the National Anti-
drug Agency and NGOs were involved in the elaboration of the strategy. Although
initially it was foreseen that in 2011 the strategy would “be promoted and imple-
mented by the end of 20117'%, from discussions with representatives of the Direc-
torate for Social Reintegration of the National Administration of Penitentiaries it
became clear that the workings are still in progress.

In the Romanian prison system, detainees that are former drug users have access to
educational programs and activities conducted by specialized personnel from the
Directorate for Social Reintegration. According to the data provided by C. Pripp'®},

during detention former drug users have the opportunity to participate in educa-

97. Istrate G. C., Raileanu L. D., Verdes C., Célin C. E, Tone M., Teoroc C., Medelet L. M., Ne-
delcu E, Therapeutic community - a method of treatment for drug users in prison, C.N.I. Coresi
SA, Bucuresti, 2012, p. 9.

98. National Administration of Penitentiaries through address 7153/DRS/06.08.2012

99. See EMCDDA, Country legal profiles, Romania. http://www.emcdda.europa.eu/html.
cfm/index5174EN html?pluginMethod=eldd.countryprofiles&country=RO, accessed on
06.08.2012.

100. National Antidrug Agency, National Report on Drugs, 2011, p. 189.
101. Pripp C, Unpublished documentary material, Psychosocial Assistance Services, Directorate
for Social Reintegration, the National Administration of Penitentiaries, 26.07. 2012.
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tional activities (school and vocational training) designed to facilitate social reinte-
gration through continuing school education, vocational qualifications, requalifi-
cation or initiation in handicrafts.

At the same time, inmates have access to educational programs:'*? programs for
family life education, civic education, health education, literacy for detainees who
cannot be schooled, training programs for liberation, general education programs
“The Universe of Knowledge” (divided into 4 sections: literature, history, environ-
mental education, economics). In addition to these, there are semi-structured edu-
cational activities (inmate culture development and artistic activities), individual
informative talks on various topics requested by the detainees, library activities, ex-
its/ excursions in the community (participation in competitions, shows, sporting
events, visits to cultural institutions), religious activities according to the doctrine
and worship practices specific to each prisoner (knowledge and respect for moral-
religious values, ethical and civic spirit development, strengthening links with the
family and the parish) and volunteering.

By Order of the Minister of Justice no. 420/22.01.2011 public interest activities in
which prisoners can be involved as volunteers have been established: “cultural, ar-
tistic, educational, sporting, religious and environmental protection activities are
organized by central and local authorities, non-governmental organizations or
other legal persons (e.g. planting and reforestation of public lands, waste collec-
tion, development of flood defence works, works to combat soil erosion, expansion
of irrigation, public roads landscaping, snow removal activities, activities for the
developing of shelters for stray animals)”%

The analysis of the information presented in the “National Report on Drugs” re-
vealed the existence of programs that aimed at the social reintegration of drug users.

In 2010 a project meant to contribute to the labor market integration of former
drug users was initiated: “Enhancing the functional capacity of the integrated social
services offered to addicts and former addicts for labor market integration through
actions for the development of innovative tools and working methods and implemen-

102. Ibidem.

103. Pripp C, Unpublished documentary material, Psychosocial Assistance Services, Directorate
for Social Reintegration, the National Administration of Penitentiaries, 26.07. 2012.
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tation of training programs™®. Within this project a Center for Social Inclusion in-

side the Giurgiu Penitentiary was established.'%

According to information provided by the National Antidrug Agency'®, in 2010
the program MATRA MPAP PROJECT - MAT09/RM/9/1 “Creating the National
Integrated System for the rehabilitation of drug users who have committed offences
continued.” Partners: the National Antidrug Agency, the Public Ministry, Depart-
ment for Probation, National Administration of Penitentiaries and the General In-
spectorate of Police.!"”

14. Data concerning the recidivism of the offenders sentenced
for drug-related crimes

There are no statistical data regarding recidivism of drug law offenders available.

I1. Initiatives for drug law reform undertaken
by the government and/or the parliament in the last 10 years

During 2009 there were three members of parliament who had legislative initia-
tives related to banning ethnobotanics. Initiatives have not passed debates in Par-
liament. However, in February 2010 the Romanian Government issued an emer-
gency ordinance forbidding 36 substances and then another 8 substances.

RHRN had a legislative initiative in 2010 proposing the amendment of Law 143 of
2000, changing Articles 2, 4 and 16. Changes aimed at the decrease of penalties for
drug users, the introduction of a minimum threshold for the quantities of drugs
that constitute evidence for better delimitation of cases of drug trafficking and the
cases of consumption. Also, the initiative aimed at the elimination or clarification
of Article 16, which allowed the investigator to put pressure on the consumer in-
volved in drug trafficking for the purpose of purchasing the necessary drugs for his
own consumption. They wanted also the orientation towards a therapeutic direc-
tion and to remove the criminal penalties of imprisonment of Article 4. The initia-

104. The project is developed by the University of Bucharest in collaboration with the Association
“Promoting the Right to Health’, Siveco Romania and Go Business Solutions. The project is
co-financed by European Social Fund through the Sectoral Operational Programme “Hu-
man Resources Development 2007 - 2013 Invest in people!”

105. Ibidem.
106. National Anti-drug Agency, National Report on Drugs, 2011, p. 190.
107. Ibidem.
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tive stayed with the Ministry of Justice (apparently there are no specialists to ana-
lyze criminal details).

The National Anti-drug Agency mentioned in the “National Report on drugs”
(2011) that two legislative proposals were issued and submitted in 2010 to the Ro-
manian Senate.'%®

The proposals aimed at the amending of Law no.143/2000 for preventing and com-
bating traffic and illicit drug use and of Law 1n0.339/2005 regarding the legal status of
plants, substances and preparations containing narcotic and psychotropic substanc-
es'®. The first legislative initiative proposed the introduction of the medium risk
drug term, the increase of penalties for offences provided by Law no. 143, the es-
tablishment of medical centers for ethnobotanical consumers. This initiative was
rejected by the Senate.

The second legislative initiative aimed at prohibiting and punishing with imprison-
ment the persons involved in activities that dealt with substances, herbs or prepara-
tions which posed high risk for the consumers. The initiative passed the Senate and
the Chamber of Deputies.'!® In 2011 10 legislative proposals that amended Law no.
143/2000 for preventing and combating illicit drug trafficking and consumption
and for introducing new regulations for ethnobotanical commercialization were
registered.!!!

I11. Standpoints of relevant stakeholders (political parties,
scientific community and civil society organizations)
on drug law reform

The interviews conducted with the representatives of the institutions having in
custody persons convicted of drug trafficking and related crimes'!? enabled the
identification of proposals for amendments to the legislation that would allow to
improve the activities intended for drug users: a) the amendment of the legislation
so that the probation counselor may request the judge rule that the consumer be
obligated to follow treatment (when drug use during the period of surveillance is

108. National Anti-drug Agency, National Report on Drugs, 2011, pp. 18 - 19.
109. National Anti-drug Agency, National Report on Drugs, 2011, pp. 18 - 19.
110. National Anti-drug Agency, National Report on Drugs, 2011, pp. 18 - 19.
111. National Anti-drug Agency, National Report on Drugs, 2011, pp. 18 - 19.

112. Probation Service Bucharest and Social Reintegration Department of National Administra-
tion of Penitentiaries.
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revealed) and b) the multiplication and diversification of services for drug users -
development and multiplication of therapeutic communities for drug users.

On the other hand, the representatives of some non-governmental organizations
that conducted similar programs for drug users''® have also made, in addition to
the proposals to provide multiplication and diversification of services for drug us-
ers, proposals on:

1. Allocation of increased amounts of money from the state budget for treat-
ment services provided to drug users or liberalization of the use of metha-
done.

2. The financing from the state budget of services provided by NGOs in or-
der to ensure the stability and continuity of these services ensured up to
now from international financing sources (project financing).

3. Clarifying the Public Procurement Law as to allow the purchase of ser-
vices for drug users existent on the market. Organizing auctions for these
services.

4. Amending Law 143/2000 - removal of the provisions that sanction drug
possession for personal use (decriminalization of drug possession for
personal use).

5. Amending the law under NAA is operating: passing the Agency under
the authority of the Ministry of Health or the Prime Minister. For better
functioning and ensuring the confidentiality of the relationship between
the patient and the care personnel. The separation of police structures
operating criminal investigation activities (supply reduction) from struc-
tures dealing with treatment, prevention, care and policies (demand re-
duction).

113. Romanian Harm Reduction Network and Alliance to Fight Alcoholism and Addiction.
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I. The current national drug strategy and drug legislation
in the Republic of Serbia

1. National Strategy on Drugs

The Serbian strategy in the fight against drugs in the Republic of Serbia was adopt-
ed in 2009 and covers the period from 2009 through 2013 (hereafter referred to as
the National Strategy) It was made with the aim of promoting and preserving the
health of the population and reducing drug use and harm caused by drug abuse.
The National Strategy indicated that the economic losses due to drug trafficking,
illegal money flows, the high cost of medical treatment and social welfare are huge.
In the fight against illicit drugs, it is clear that the whole community in all its parts
must be organized, on top of which should be the highest state institutions with
intersectional collaboration. The Strategy in the fight against drugs for the period
from 2009 to 2013 in the Republic of Serbia is an act which contains all the impor-
tant and relevant issues related to the fight against drugs. Based on the strategy, the
Government of the Republic of Serbia in April 2009 adopted the Action plan for
implementing the strategy.

The guiding principles of the National Strategy are the following: Strengthening in-
stitutional capacity; Respect of constitutionality and legality; Protecting the citizens of
the Republic of Serbia; Protecting the community; Protection of human rights; Right
to information; Multidisciplinary; Comprehensive and continuous work and ap-
proaches to the problem; Availability of services - services to help addicts; Decentral-
ization; Ethics and Professionalism; De-stigmatization;

The Action Plan was adopted in order to implement the national strategy, the def-
inition of concrete measures. The goals of the Action Plan are the following: Ef-
fective and coordinated fight against illicit drugs; Improvement of measures to pro-
tect families; The involvement of all sectors of society in activities related to the fight
against illicit drugs; More efficient use of measures that achieve a reduction of health

1. Graduate special educator at the Special hospital on addiction; postgraduate student at the Fac-
ulty of special education and rehabilitation, University of Belgrade, department of Prevention
and treatment of behavioral problems.
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and social consequences of drug abuse in society and a reduction of drug use in soci-
ety, especially among children and young people.

The goal of the strategy is a coordinated and structured plan to combat drugs, pre-
vent and treat substance abuse with balanced and structured goals and actions that
will be implemented to achieve the strategy, and strengthen international coopera-
tion in all sectors in the fight against drugs. The strategy aims to clearly define how
the state will coordinate the fight against drugs, and the resources which the state
plans to use in this fight. For each of the fields of the strategy there are clearly de-
fined objectives and actions that will be applied for the realization and implemen-
tation of the strategy. On the basis of the strategy in 2009 an action plan for the
implementation of the strategy for the fight against drugs in the Republic of Serbia
for the period from 2009 to 2013 was adopted. The measures envisaged in the ac-
tion plan are based on the Strategy and are in accordance with the Strategy of the
European Union in the field of drugs for the period from 2008 to 2012. The Strat-
egy and Action Plan foresees multidisciplinary activities of all sectors (state, local,
religious, non-governmental) in achieving the stated goals.

The goals to be achieved by not only the strategy but also the action plan are: Effi-
cient and coordinated fight against drugs in the Republic of Serbia; More efficient use
of measures that achieve a reduction in the health and social consequences of drug
abuse in society and reducing the use of drugs in society, especially among children
and young people; The advancement of measures to protect families; Involvement of
all sectors of society in the activities related to the fight against drugs.

As the fight against drugs is a multidisciplinary problem it requires a multidisci-
plinary approach, and it is necessary to coordinate all government sectors in the
fight against drugs. The Action Plan provides coordinated activities at all levels in
this effort and the inclusion of all relevant ministries and institutions in the area of
its operations. The institutions that participate in the fight against drugs are; the
Ministry of Health, Ministry of Defense, Ministry of Internal Affairs, Ministry
of Finance, Ministry of Culture, Ministry of Youth and Sports, Ministry of Labor
and Social Policy, Ministry of Education, Ministry of Justice, etc. The Action Plan
through its objectives, activities and indicators determine which ministry, organs
of state administration or local governments coordinate and work to achieve them.
Based on the adopted strategy and action plan it provides clear coordination of all
state institutions and non-governmental sectors in the fight against illicit drugs.
The Serbian Government as activity coordinator in 2009 established a Commis-
sion to combat abuses of illicit drugs, which aims to control the implementation of
the strategy. The RS government is responsible for activities aimed at harmonizing
the EU position in the implementation of the strategy.
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The Ministry of Health activities are focused on the maintenance of regular, pe-
riodic meetings of the joint bodies and the competent administrative authority to
oversee the fulfillment of the objectives of the Strategy. In cooperation with oth-
er stakeholders they make action plans that are in accordance with the approved
action plan. It organizes research strategies for achieving the goals of the various
ministries, organizing a series of training sessions in the area of drugs and precur-
sors. In cooperation with other ministries it makes proposals on amendments to
the legal framework within the legal provisions related to illicit drugs, working on
improving the areas related to the control of production and trade of narcotics and
precursors. In cooperation with the Ministry of Police it worked to establish con-
trol among those participating in trafficking. Also, in cooperation with the Minis-
try of the Interior it designated storage for the disposal of seized drugs and precur-
sors, and participated in the establishment of the destruction of seized illicit drugs.
In cooperation with other ministries and NGOs the Ministry of Health is working
continuously to achieve the objectives and activities in the field of prevention, early
detection and treatment of the addicts. The Ministry of Defense participates in
activities in the implementation of the Strategy. It adopts the action plans within its
jurisdiction, in cooperation with other ministries and in cooperation with relevant
ministries involved in the amendment of legal acts. The Ministry of Defense is also
participating in the establishment of new doctrines in the treatment of substance
abuse, as well as linking experts in the fields of drug research. It carries out research
on the prevalence of drug use in the army of Serbia, as well as cooperating in the
service areas of narcotics and precursors. The Ministry of Interior deals with the
tasks of reducing drug supply and also prevention. Plans and objectives are imple-
mented through the Police, while the Ministry of Interior has the task of setting up
international cooperation (EUROPOL, EMCDDA, INTERPOL), the coordination
of bodies within the country, training and education of law enforcement agencies,
working in the field of illicit drugs, leadership of law enforcement, as well as ana-
lytical and intelligence activities for the detection of offences, related to illicit drugs.
The Interior Ministry conducts joint investigations with Bosnia-Herzegovina, Slo-
venia, and Croatia and provides intelligence to Western European countries. The
Drug Smuggling Department continues to develop a database for crimes, arrests,
and seizures of drugs, and chemical precursors. The Security Information Agency
hosts law enforcement liaison officers from Bulgaria, Romania, Croatia, Italy, Aus-
tria, and other countries in the region. The Police carry out different duties: protec-
tion of lives, personal safety detection and investigation of crimes and offences, ar-
resting the perpetrators, protection of national borders, supervision and regulation
of the traffic etc. Tasks, which are performed by uniformed police, criminal police
and other specialized police units, also include work in the field of illicit drugs.
Among the many directorates under the Police, the Criminal Police Directorate
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plays an important role in the field of illicit drugs. The Illicit Drugs Section which
is specialized in the task of detection and prosecution of crimes related to illicit
drugs operates within the police. The Ministry of Justice participates in activities
in the implementation of the Strategy. It adopts the action plans within its jurisdic-
tion, in cooperation with other ministries and in cooperation with relevant minis-
tries involved in the amendment of legal acts. It works on improvement in the ar-
eas competent for the control of production and trade of narcotics and precursors.
In cooperation with the Ministry of Police it worked to establish control among
those participating in trafficking. Also, in cooperation with the Ministry of the In-
terior and Ministry of Health it designated storage for the disposal of seized drugs
and precursors. It deals with the tasks of reducing drug supply and also prevention.
The Prison Administration of the Republic of Serbia performs administrative and
professional assignments concerning the enforcement of prison sanctions, orga-
nization of prisons and correctional facilities, personnel and other conditions for
the functioning of the prisons and the correctional facilities. The task of the Prison
Administration is to enforce the rights and obligations of the persons who have
been deprived of liberty. The Ministry of Finance provides an action plan within
its jurisdiction, in accordance with the adopted strategy and action plan, as well as
providing a draft according to the guidelines of the strategy. In cooperation with
other ministries it is involved in strengthening the control and punishment of the
illegal manufacture of drugs and precursors, as well as strengthening the control
and punishment of the illegal import and export of drugs and precursors. The
Ministry of Culture, in cooperation with other ministries participates in intensify-
ing the involvement of citizens in the implementation of the strategy. It is involved
in achieving the goal of reducing drug supply and drug demand. The Ministry of
Youth and Sports encourages the involvement of citizens in activities related to
the fight against illicit drugs. It participates in early detection and intervention, and
in the rehabilitation and reintegration of drug addicts. It brings its own action plan
in accordance with the Action Plan. It participates in activities aimed at reducing
the demand for illicit drugs. The Ministry of Labor and Social Affairs coordinates
the work of the institutions under its jurisdiction in dealing with high-risk groups
(Prevention, early detection, intervention) in the field of social protection. The
strategy for the fight against drugs in the Republic of Serbia has foreseen local com-
munities, social services and NGOs playing a significant role. Unfortunately, this
topic has not been elaborated on in appropriate regulations, and therefore there no
greater implementation has been put into practice since 2001. The practice was in-
troduced to permit NGOs to visit the institutions for the enforcement of sanctions,
with the aim of monitoring within the institution. As one of the major challenges
in the process of improvement and change, programs of reformation (treatment
programs) are based on evaluations provided by NGOs and international organi-

290



COUNTRY REPORT SERBIA £ Drogeis

zations and detected deficiencies that are considered to be changed. As part of a
strategy for reform of the enforcement of institutional sanctions in 2005, one of the
planned activities was the improvement of the mechanisms of control and super-
vision, inspection and the monitoring system of the NGO. NGO representatives
participated in the drafting of the Strategy for reform of the enforcement of institu-
tional sanctions and key documents in it. In comparison to previous periods in this
area, a trend in increasingly significant progress has been noted . NGOs participate
in activities aimed at reducing the demand for drugs. They participate in the real-
ization of rehabilitation and social reintegration of treated addicts as well as ongo-
ing efforts to reduce the harm caused by illicit drugs.

In the field of International Law, The Republic of Serbia signed the following inter-
national treaties:

United Nations Convention against Illicit Traffic in Narcotic Drugs and Psy-
chotropic Substances (1988) Former Yugoslavia signed and ratified the Conven-
tion on 20 December 1988 and 3 January 1991. The Republic of Serbia 2001 Suc-
cession Law

The Republic of Serbia ratified the United Nations Convention against Illicit Traffic
in Narcotic Drugs and Psychotropic Substances adopted in Vienna 1988 (“Official
Gazette of SFRY-International Treaties”, No. 14/90),

The Convention on Narcotic Drugs since 1961, ratified in 1964 (“The Official Ga-
zette SFRY” - Addendum No. 2/64),

Convention on Psychotropic Substances since 1971 (“Official Gazette of SFRY”,
No. 40/73). Law ratifying the United Nations Convention against Illicit Traffic in
Narcotic Drugs and Psychotropic Substances, (“Fig. SFRY International Treaties,
n0.14/90)-

In addition to the above Convention, the Republic of Serbia has signed a number
of bilateral agreements. The Strategy and action plan against drugs in the Republic
of Serbia for the period 2009-2013 is in line with EU legislation in this area.

2. National Substantive Criminal Law

Republic of Serbia Criminal Cod recognizes two types of crimes, misdemeanours
and criminal offences. Drug related offences are considered as criminal offences.
The Criminal Code deals with all drug related crimes.

Criminal Code chapter one basic provision: Article 1: No one shall be punished
and no criminal sanction shall be imposed for an offence which did not constitute
a criminal offence in law before it was committed, nor shall punishment or other
criminal sanction not prescribed by law before the criminal offence was commit-

291



DRUG POLICY AND DRUG LEGISLATION IN SOUTH EAST EUROPE

ted be imposed on anyone. Article2: Punishment and admonitions shall only be
imposed on offenders found culpable of criminal offences. Article 3: The protec-
tion of human beings and other fundamental social values constitute the basis and
limitations for defining criminal offences, prescribing criminal sanctions, and their
application, to a degree required for the suppression of those offences.

Misdemeanor law one basic provision: Articlel: This Law shall regulate: the no-
tion of a misdemeanor, requirements for misdemeanor liability, requirements for
prescribing and enforcement of misdemeanor sanctions, the system of sanctions,
misdemeanor proceedings, and the procedure of enforcement of a decision. Ar-
ticle2: A misdemeanor is an unlawful culpably committed act that is stipulated as
a misdemeanor by a regulation of the competent authority. There shall be no mis-
demeanor if unlawfulness or guilt is excluded although there are all the essential
elements of a misdemeanor. Article3: No one may be punished for a misdemeanor
or other misdemeanor sanctions may be applied against him/her, if such an act,
before it was committed, was not stipulated as a misdemeanor by a law, or by a
regulation based on a law, and for which it was not prescribed, by a law or other
regulation based on a law, by what type and degree of sanction the misdemeanor
offender may be punished.

Criminal sanctions according to Article 4 paragraphl are the following:
« Punishment,

o Admonitions,

« Security measures

« Corrective measures

The following sanctions may be pronounced to perpetrators of criminal offences
according to Article 43:

« Imprisonment;

« Fines;

« Community service;

« Revocation of driver’s licences.

Cautionary measures according to Article 64 paragraph 1:
« Suspended sentence and

« Judicial admonition

Security measures according to Article79 of Criminal Code are the following:

292



COUNTRY REPORT SERBIA £ Drogeis

« Compulsory psychiatric treatment and confinement in a medical institution arti-
cle 79 paragraphl;

« Compulsory psychiatric treatment while at liberty article 79 paragraph 2;

« Compulsory drug addiction treatment article 79 paragraph 3;

« Compulsory alcohol addiction treatment article 79 paragraph 4;

« Prohibition from practising a profession, activity or duty article 79 paragraph 5;
« Prohibition to operate a motor vehicle article 79 paragraph 6;

« Confiscation of objects article 79 paragraph 7;

« Expulsion of a foreign nationals from the country article 79 paragraph 8;

« Publication of the judgement article 79 paragraph 9;

« Restraining orders prohibiting physical proximity and communication with ag-
grieved parties article 79 paragraph 10;

« Bans on attending specific sports events article 79 paragraph 11.

Law on juvenile criminal offenders and criminal protection of juveniles diver-
sion orders according to Article 7:

« Settlement with the injured party so that by compensating the damages, apology,
work or otherwise, the detrimental consequences would be alleviated either in full
or partly;

« Regular attendance of classes or work;

« Engagement, without remuneration, in the work of humanitarian organizations
or community work (welfare, local or environmental);

« Undergoing relevant check-ups and drug and alcohol treatment programs;

« Participation in individual or group therapy at suitable health institution or coun-
seling centre.

Educational measures, juvenile detention and security measures, stipulated by Ar-
ticle 79 of the Criminal code may be pronounced to juvenile offenders, with the
exception of restraint to be engaged in his occupation, business activities or duties.

Educational measures according to Article 11 are the following:
« Warning and guidance: Court admonition and alternative sanctioning;

« Measures of increased supervision: increased supervision by parents, adoptive
parent or guardian, increased supervision in foster family, increased supervision
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by guardianship authority, increased supervision with daily attendance in relevant
rehabilitation and educational institution for juveniles;

« Institutional measures: remand to rehabilitation institution, remand to correc-
tional institution, committal to special institution for treatment and acquiring of
social skills.

Alternative Sanctioning according to Article 14:

The Court may order the juvenile:

« To apologize to the injured party;

« To compensate for the damages caused, within his personal capacity;

« To regularly attend classes and work;

« To qualify for an occupation commensurate with his abilities and talents;

« To participate, without remuneration, in the work of humanitarian organizations
or perform community work of social, local or environmental character;

« To involve in particular sports activities;
« To undergo relevant check-ups and drug and alcohol treatment programs;

« To participate in individual or group therapy in relevant institution or counseling
centers and to act in accordance with work programs created for him in these insti-
tutions;

« To attend vocational training classes or to prepare for the exams in a designated
field of study;

« Not to leave his place of permanent or temporary residence unless guardian-
ship authority or the court grants him special permission to leave; increased su-
pervision:

« Increased supervision by parent, adoptive parent or guardian Article 15
« Increased supervision in a foster family Article 16
« Increased supervision by guardianship authority Article 17

o Increased supervision with daily attendance in relevant juvenile rehabilitation
and educational institution Article 18

« Alternative sanctioning together with increased supervision measures Article 19
Institutional measures are the following:

« Remand to educational institution Article 20
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« Remand to a correctional institution Article 21
« Remand to a special institution for treatment and acquiring of social skills Article 23
Juvenile Prison Sentence is provided in Article 29.

Criminal Code and criminal-law regulative of Republic of Serbia contains statu-
tory provisions related to alternative sanctions which can be delivered to offend-
ers charged with drug related sentences and / or for some other criminal offences
which fall within the scope of these sanctions.Article65 paragraph (2) The court
may order in a suspended sentence that the penalty shall be enforced if the convict-
ed person fails to restore within a specified period of time material gain acquired
by the commission of the offence, fails to compensate damages caused by the of-
fence, or fails to fulfil other obligations provided in provisions of criminal legis-
lation. The court shall set the period of time for fulfilling such obligations within
the framework of the specified probationary period. Security measures ordered to-
gether with conditional sentences shall be enforced, Article 65 paragraph (3). Dur-
ing sentencing, the court, in certain cases prescribed by law, may impose a con-
victed parole. (Article 65 CCRS). Probation and court sanctions may be imposed
on the perpetrators of minor crimes, in situations where the court decides that
only the imposition of these sanctions will have a positive effect on the perpetrator
not to commit new crimes. Probation or a conditional sentence cannot be less than
one nor more than five years, Article 65 paragraph 1. In addition to the suspended
sentence it shall be determined if the sentence shall not apply if the convicted pro-
bation (probation) does not commit a new criminal act. By applying the Article
65 paragraph 2 a sentence may be carried into execution if he does not fulfill his
obligations as ordered by Article 65 paragraph 2. The court may order in a sus-
pended sentence that the penalty shall be enforced if the convicted person fails to
restore within a specified period of this material gain acquired by the commission
of the offense, fails to compensate damages caused by the offense, or fails to fulfill
other obligations provided in provision of criminal legislation. The court shall set
the period of time for fulfilling such obligations within the framework of the speci-
fied probationary period. Security measures ordered together with conditional
sentences shall be enforced section mark Article 65paragraph 3 Criminal Code of
the Republic of Serbia. Application of Article 66 defines the conditions when you
can pronounce a suspended sentence. Article 66 Criminal Code of the Republic of
Serbia specifies the conditions when it can impose a suspended sentence. Article
66: 1) A suspended sentence may be pronounced where a custodial penalty in du-
ration of less than two years has been determined for the perpetrator of a criminal
offence.2)For criminal offences punishable by terms of imprisonment of ten years
or more, the sentence may not be conditional. 3) A suspended sentence may not

295



osms DRUG POLICY AND DRUG LEGISLATION IN SOUTH EAST EUROPE

be pronounced if not more than five years have elapsed from the time the sentence
pronounced to a perpetrator for premeditated criminal offence became final.4) In
determining whether to pronounce a suspended sentence the court shall, having
regard to the purpose of suspended sentence, particularly take into consideration
the personality of the offender, his previous conduct, his conduct after committing
the criminal offence, degree of culpability and other circumstances relevant to the
commission of crime.5) If both a term of imprisonment and a fine are imposed,
only the custodial sentence may be suspended.

The application of the Article 71 defendant to the court may impose suspended
sentence with protective supervision. Protective supervision includes assistance,
care, supervisory and protection measures provided by law. Article 73 defines pro-
tective supervision. Article 73: Protective supervision may comprise one or more
of the following obligations: 1) Reporting to competent authority for enforcement
of protective supervision within periods set by such authority; 2) Training of the
offender for a particular profession; 3) Accepting employment consistent with the
offender’s abilities; 4) Fulfilment of the obligation to support family, care and rais-
ing of children and other family duties; 5) Refraining from visiting particular lo-
cations, establishments or events if that may present an opportunity or incentive
to re-commit criminal offences; 6) Timely notification of the change of residence,
address or place of work; 7) Refraining from drug and alcohol abuse; 8) Treatment
in a competent medical institution; 9) Visiting particular professional and other
counselling centres or institutions and adhering to their instructions; 10) Elimi-
nating or mitigating the damage caused by the offence, particularly reconciliation
with the victim of the offence. Closer to the statutory provisions which define fur-
ther requirements related to Chafe supervision are defined using the Article CCRS
74-76

Judicial Admonition Article 77 CCRS:

(1) Judicial admonition may be pronounced for criminal offences punishable by
imprisonment under one year or fine, which have been committed under such ex-
tenuating circumstances that they render them particularly minor. (2) For particu-
lar criminal offences and under conditions provided by law, a judicial admonition
may be pronounced even when such offences are punishable by imprisonment up
to three years. (3) The court may pronounce admonition for the joining of offences,
provided requirements referred to in paragraph 1 and 2 of this Article have been
established for each of them. (4) In deliberating whether to pronounce a judicial
admonition, the court shall, having regard to the purpose of the admonition, par-
ticularly take into consideration the personality of the offender, his past conduct,
his conduct after commission of the offence, and specifically his attitude to the

296



COUNTRY REPORT SERBIA £ Drogeis

victim of the offence, degree of culpability and other circumstances under which
the offence was committed. (5) Judicial admonitions may not be pronounced to
members of armed forces for criminal offences against the Army of Serbia. An-
other mechanism that applies is a conditional release. Criminal Code RS Article
46 as one of the mechanisms used is parole. All rights and obligations relating to
conditional release are regulated by the Criminal Code Article 46: (1) The court
may conditionally release convicted persons who have served two-thirds of their
prison sentences if in the course of serving the prison sentence they have improved
in such a manner that it would be reasonable to assume that they will behave well
while at liberty, and, in particular, that they will refrain from committing new
criminal offences until the expiry of the prison sentences imposed. In deliberat-
ing whether to conditionally convict persons, consideration shall be given to their
conduct during service of their sentences, performance of work tasks, relative to
their abilities, and other circumstances indicating that the purpose of punishment
has been achieved. (2) In its decision on conditional release, the court may order
the convicted person to fulfil obligations envisaged by provisions of criminal law.
(3). In the case referred to in paragraph 1 of this Article, unless conditional release
is revoked, it shall be considered that the convicted person has served his sentence.

Revocation of Conditional Release Article 47: (1) The court shall revoke condi-
tional release where convicted persons while on conditional release commit one or
more criminal offences punishable by custodial sentences of six months or longer.
(2) The court may revoke conditional release, where convicted persons while on
conditional release commit one or more criminal offences punishable by custodial
sentences of up to six months, or does not fulfil one of the obligations ordered by
the court in accordance with Article 46 paragraph2 of this code. In determining
whether to revoke conditional release, the court shall particularly take into con-
sideration whether criminal offences are related, their motives, and other circum-
stances indicating that revocation of conditional release is justified. (3) The provi-
sions of paragraphs land 2 of this Article shall also apply when the person con-
ditionally released is tried for a criminal offence committed prior to conditional
release. (4) When the court revokes conditional release it shall pronounce a penalty
by applying provisions of Articles 60 and 62, paragraph? of this code, taking the
previously pronounced sentence as already established. The part of the sentence
served by the convicted person for the preceding conviction shall be calculated in-
to the new sentence, whilst time spent on conditional release shall not be included.
(5) If the person on conditional release is convicted to a term of imprisonment of
less than one year, and the court does not revoke conditional release, the condi-
tional release shall be extended for the period of imprisonment for such sentence
served by the convicted person. (6) In the cases referred to in paragraphsl to 3 of
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this Article, conditional release may be revoked not later than two years from the
date the conditional release expired.

In certain cases provided for by law, the perpetrator of the offense may be imposed
with a fine . Criminal definition of the terms and conditions about the fine article
can be found by using CCRS 48-51.

Community service may be imposed for criminal offences punishable by impris-
onment of up to three years or a fine (Article52 paragraphl). Community serv-
ice may not be pronounced without the consent of the offender. In imposing these
sanctions the court must take into account the purpose of the punishment and the
type of offense committed.

Special provisions relating to offenses related to drugs are reflected in the pos-
sibilities of the court in criminal and misdemeanor proceedings to impose drug
treatment. Treatment of drug addicts is voluntary, but the state as a mechanism of
defense against drug and substance abuse measures has introduced compulsory
treatment (Article 83 CCRS). When an adult person is in question, measure of
compulsory treatment can be at liberty and open. Compulsory medical treatment
at liberty shall be ordered to the defendant to a suspended sentence and cannot
exceed 3 years, or until healing. The measure of compulsory treatment is imposed
for the defendant who has committed a crime when there is a danger that the de-
fendant due to dependencies is going to commit a new criminal offense. In case
the defendant willfully fails to undergo the treatment, or treatment is interrupted,
measure of compulsory treatment from freedom will be replaced with measure of
the closed type of compulsory treatment. Law on offenses of the Republic of Ser-
bia stipulates that the application of Section 46 of the violator may impose protec-
tive measures of compulsory treatment of alcoholics and drug addicts (Section 46,
paragraph6), and applying the law on misdemeanors section 53 can impose com-
pulsory treatment of alcoholics and drug addicts. By applying article 68, paragraph
4 of the juvenile offenses person may impose a special obligation to undergo rehab
and treatment of alcohol dependency, drug or other substance abuse and addic-
tion. Special obligations that are imposed against a minor, the application of this
article may not last longer than six months and must not interfere with a minor’s
education or employment. Execution of special obligations is carried out under
the supervision of the Center for Social Work who has an obligation to regularly
inform the court imposed on the execution of special duties. Where minors are
concerned by the Law on Juvenile Offenders and Criminal Protection of Juve-
niles court for juveniles with application of Article 14 against a minor may impose
one or more special obligations if it determines that the relevant requirements or
prohibitions are needed to affect the minor and his or her behavior. One of the spe-
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cial obligations that the juvenile court may impose to a minor is “to submit to ex-
amination and treatment of addiction caused by the use of alcoholic beverages or
narcotic drugs” (Article 14, paragraph?7). Articles39 of the law on juvenile offend-
ers requires that a minor can be imposed with security measures only when they
pronounce educational measures or a juvenile prison sentence. Security measures
of mandatory treatment of alcoholics and security measures of compulsory drug
treatment cannot be imposed with warning measures and directives. Article 146
of the juvenile offenders are required to carry out security measures of mandatory
psychiatric treatment and confinement in a medical institution, compulsory treat-
ment of alcoholics and drug addicts. Compulsory treatment must be adapted to
the age and personality of minors.

3. National Drug Laws and Institutions

Law related to Psychoactive Controlled substances: Stated by law, thisdetermine
the terms for the production of controlled traffic psychoactive substances, and the
conditions and procedures for issuing permits for the manufacture, distribution,
export, import and transit of controlled psychoactive substances. The law is setting
up conditions for the cultivation and processing plants from which traffic can get
controlled psychoactive substances, and use of psychoactive controlled substances.
Article 2 of the said Act provides that controlled substances are psychoactive sub-
stances that are on the list of controlled psychoactive substances. Psychoactive sub-
stances controlled under paragraph 1 of this article are:

1) Narcotic drugs or narcotics,

2) Psychotropic substances,

3) Products of biological origin that have psychoactive effects,
4) Other psychoactive controlled substances.

Law related to substances used for illegal manufacture of intoxication drugs
psycho damaging substances: This law regulates the conditions for the produc-
tion and wholesale distribution of substances used in unauthorized production of
narcotic drugs and psychotropic substances (hereinafter referred to as the precur-
sors), supervision in this area in order to prevent their abuse or exploitation of an
improper purpose, as well as other issues of importance to this issue.

Law on Drugs and Medical Supplies (“Official Gazette of RS”, br.30/2010): This
law regulates the terms and procedure for obtaining marketing authorization, or
entry of drugs into the registers by the Agency for Medicines and Medical Devic-
es Agency of Serbia, production and marketing of drugs and medical devices and
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monitoring in these areas, the Agency for Medicines and Medical Devices Agency
of Serbia and other issues relevant todrugs and medical devices.

Criminal Code (“Official Gazette of the RS”, Nos. 85/2005, 88/2005 - corr.,
107/2005 - corr., 72/2009 and 111/2009): This Code regulates all matters relating
to criminal offenses (Type of crime offenses, stipulated penalties, etc.).

Criminal Code of Republic of Serbia incriminates:

Unlawful Production and Circulation of Narcotic Drugs (Article 246 CCRS):
(1) Whoever unlawfully produces, processes, sells or offers for sale, or whoever
purchases, keeps or transports for sale, or who mediates in sale or buying or other-
wise unlawfully puts into circulation substances or preparations that are declared
narcotics, shall be punished by imprisonment of from three to twelve years. (2)
Whoever unlawfully has grown poppy seeds or psychoactive hemp or other plants
used to manufacture narcotic drugs, shall be punished by imprisonment of from
six months to five years. (3) If the offence referred to in paragraph 1 of this Arti-
cle is committed by a group, or if the offender has organized a network of dealers
or middlemen, the offender shall be punished by imprisonment of five to fifteen
years. (4) If the offence referred to in paragraph 1 of this Article is committed by
an organized criminal group, the offender shall be punished by imprisonment of
a minimum of ten years. (5) The offender referred to in paragraphs 1 through 4 of
this Article who discloses from whom he obtained narcotics may be remitted from
punishment. (6) Whoever unlawfully manufactures, obtains, possesses or gives for
use equipment, material and substances that are known to be intended for produc-
tion of narcotics shall be punished by imprisonment of six months to five years. (7)
All narcotics and means for production and processing shall be seized.

Unlawful Keeping of Narcotics (article 246a CCRS): (1) Whoever unlawfully
keeps for their own use small quantities of substances that are declared narcotics,
shall be punished by a fine or imprisonment up to three years, or may be remit-
ted from punishment. (2) The offender referred to in paragraph 1 of this Article
who reveals from whom he purchases narcotics may be remitted of punishment.
(3) The narcotics shall be seized

Facilitating the Use of Narcotics (article 247 CCRS): (1) Whoever induces an-
other person to take narcotics or gives him narcotics for his or another’s use or
places at disposal premises for taking of narcotics or otherwise enables another to
take narcotics, shall be punished by imprisonment of six months to five years. (2)
If the offence referred to in section mark 1 of this Article is committed against a
juvenile or several persons or has resulted in particularly serious consequences, the
offender shall be punished by imprisonment of from two to ten years. (3) If the of-
fences referred to in section mark 2 of this Article results in death of a person, the
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offender shall be punished by imprisonment of from three to fifteen years. (4) For
criminal offence referred to in paragraphs 1 and 2 of this Article, health-care work-
ers who provide medical assistance to enable the use of narcotic drugs shall not be
punished.(5) The narcotics shall be seized.

Drug addiction does influence the sentence that the addicts receive. During the
sentencing consideration is given to beneficial and detrimental circumstances
surrounding the case, together with the mental condition of the offender and his
ability to understand the importance of the committed offence. This is particular-
ly important because in instances where drug addiction is present or during the
trail it becomes known that offender is a drug addict, a psychiatric evaluation is
required to establish level of liability, which can have a significant influence on the
sentence. Where drug addiction is suspected during the trail or it becomes known
that offender is a drug addict, a psychiatric evaluation is required to establish level
of liability, which can have a significant influence on the sentence. While psychiat-
ric evaluation has a significant influence on instructing of mandatory treatment,
courts are not formally bound by its findings. Formally there is no difference in
law between ‘soft’ and ‘hard’ drugs in the Criminal Code of Republic of Serbia.
Criminal Code Republic of Serbia does not recognize light and heavy drugs. All
drugs were also sanctioned in the criminal code. RS legislative system does not dis-
tinguish between narcotics, dividing them into light and heavy, but puts them in
the same category, which means that the abuse all kinds of drugs prescribed by the
same criminal sanctions are related

Penalty policy in relation to drug related offenses range from several months to
many years of imprisonment and prison sentences. Compared with some other
sentences imposed for murder for example there is overlapping in length of the
penalties. The longest sentence for crimes related to drug is from five to fifteen
years, while the penalties for murder is punished by a term of imprisonment of be-
tween five and fifteen years duration, penalty for aggravated murder is ten to forty
years, etc. Compared to the general sentencing level in Republic of Serbia treat-
ment of offenders for drug related crime is less strict. There is a substantial discrep-
ancy between the sanctions provided for in the law and the actual sanctions im-
posed by the courts. Over the last years, in the cases instituted in connection with
drug-related offences, suspended sentences have outnumbered effective custodial
sentences. Applying Criminal Code courts have sentenced, in addition to a sus-
pended sentence, and imposed a measure of compulsory treatment of drug addicts
in custody. The practice shows that the courts in most cases apply imprisonment
with a suspended sentence and a measure of freedom to the treatment of drug ad-
dicts.This aspect is regulated by Criminal code. Organised manufacture and distri-
bution of intoxicating drugs is considered as a more serious criminal offense (ar-
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ticle 246 Criminal Code of Republic of Serbia paragraph (3, 4).Article 246 CCRS
Paragraph 3: 1f the offence referred to in paragraph 1 of this Article is committed
by a group, or if the offender has organized a network of dealers or middlemen,
the offender shall be punished by imprisonment of five to fifteen years. Article 246
CCRS Paragraph 4: If the offence referred to in paragraph 1 of this Article is com-
mitted by an organized criminal group, the offender shall be punished by impris-
onment of a minimum of ten years.All actions related to drugs are considered
criminal. Depending on the type of the offense, Criminal Code of Republic Serbia
applies article 246, 246a and article 247. Depending if the offense is related only
to drugs, or there are other types of crimes which are part of the trial, addiction
is considered as one of the relevant reasons for crime being committed. Criminal
legislation does not look favourably on repeated crimes. In addition to considering
drugs as a criminal offence, criminal legislation (criminal code, offence law...) as a
legal protector of society and the individual, implemented specific obligations and
measures for treatment of drug addicts and alcoholics regardless of whether they
are imprisoned or free. During sentencing, most appropriate treatment is consid-
ered with the aim of yielding the best results.

4. Drug Law Enforcement in Practice

Since 2000 there has been a significant change in the Criminal Code of Republic
Serbia. In accordance with European standards and as it is approaching and en-
tering the European Union, the Republic of Serbia is continually changing legisla-
tion in the field of justice. As the finest example of change in the criminal law is
the abolition of the death penalty, then the introduction of alternative sanctions
etc. Within a decade of its existence, the NGO “VEZA” has presented in its bulletin
information that they received from an inquiry into police procedure towards in-
travenous addicts. Their research record indicates that there is an inadequate rela-
tionship between the police and judicial authorities against drug addicts. As stated,
72% of them think that the police actions caused injuries which endangered their
health. Also 72% experienced abstinence crisis in prison or under arrest and most
of them were not treated, 34% of them have never received some kind of treatment
for abstinent crises while being incarcerated. Through implementation of appro-
priate criminal - legal regulation, Ministry of internal affairs, in cooperation with
Prosecutor’s Office, organizes supervisory, tracking and custody actions against
persons who unlawfully cultivate and produce narcotics. When we speak about
unlawful production and circulation of narcotics by one person, Criminal Code of
Serbia, in Article 246, paragraphs 1 and 2, regulates this field by definition:

Article 246 CCRS Paragraph 1: Whoever unlawfully produces, processes, sells or
offers for sale, or whoever purchases, keeps or transports for sale, or who mediates
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in sale or buying or otherwise unlawfully puts into circulation substances or prepa-
rations that are declared narcotics, will be punished by imprisonment of from three
to twelve years.

Article 246 CCRS Paragraph 2: Whoever unlawfully has grown poppy seeds or
psychoactive hemp or other plants used to manufacture narcotic drugs, shall be
punished by imprisonment of from six months to five years.

When we speak about several persons acting in conspiracy or about organised
criminal group, Criminal Code of Serbia, in Article 246, Paragraph 3 and 4, regu-
lates this field by this definition:

Article 246 CCRS Paragraph 3: If the offence referred to in paragraph 1 of this
Article is committed by a group, or if the offender has organized a network of deal-
ers or middlemen, the offender shall be punished by imprisonment of five to fifteen
years.

Article 246 CCRS Paragraph 4: If the offence referred to in paragraph 1 of this Ar-
ticle is committed by an organized criminal group, the offender shall be punished
by imprisonment of a minimum of ten years.

One of the key questions in criminal - legal regulations is pretrial detention and
how it functions.

Pretrial detentions as a way of reaction, may take place only when there are rea-
sonable suspicions indicating that the person/persons committed the criminal
act and there is an actual danger that if the person/persons stay free, it could en-
danger preliminary proceeding. Pretrial detention, as a way of governmental in-
stitutions reacting, is regulated by the Criminal Procedure Code of the Republic
of Serbia, Chapter VIII (measures to secure the presence of the defendant and
for unobstructed conduct of criminal proceedings). Criminal Procedure Code
of Republic of Serbia in Article 188 paragraph?7 says that one of the measures
which may be undertaken against a defendant in order to secure his presence
and unobstructed conduct of criminal proceedings may be detention. Deten-
tion may be ordered only under the conditions specified in Criminal Procedure
Code, Paragraphs 210-223. Detention, as a criminal - legal mechanism, is used
in Republic of Serbia a lot. Total number of those in detention is constantly in-
creasing. In Serbia in period from 2005-2011 there was more than 46,500 per-
sons in detention. Law on Police of Republic Serbia, in paragraphs from 53-54,
defines conditions and possibilities of police detention. Violation Code of Re-
public Serbia, in Paragraphs 165-168 also defines conditions and possibilities of
detention. In cases where it is suspected that there is an addiction with people
who are in custody for the commission of the offense, in order to incorporate all
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the circumstances surrounding the crime was committed psychiatric expertise
is used . The practice so far shows that this kind of expert evidence is good, but
clinical practice suggests that long-term trials often leads to individual prisoners
being subjected to medical treatment after several years of abstinence from all
psychoactive substances, (There is a large gap of time between the crime-part tri-
al-verdict-implementation measures of treatment), which in many ways makes it
difficult and impedes not only the justice system, but also a system of execution
of criminal sanctions and social medical systems that deals with the treatment
of addiction. Criminal Code of Republic Serbia Article 246, 246a, 247 regulates
all problems related to the drug trade. Applying article 246 paragraph(3) of the
Criminal Code of Republic Serbia regulates the drug-related offenses that make
up an organized group or individual who is part of an organized group or has
organized a network of resellers or middleman. Article 246 paragraph (4) of the
Criminal Code of Republic Serbia refers to the offense being committed by orga-
nized criminal groups. The law on organized crime contained a number of posi-
tive innovations in the battle against illegal production and trafficking of narcot-
ics. The data indicate that about 60% percent of organized criminal groups in
Serbia is engaged in illegal drug trafficking. In Republic of Serbia, there are nei-
ther general provisions dealing with the issue of police entrapment nor specific
rules for the offence of drug trafficking. As in most countries statistics on the ex-
ecution of penal sanctions are kept. Department for Execution of Criminal Sanc-
tions publishes annual statistics on the work of the institutions under its jurisdic-
tion. Judicial authorities (courts) as referral authorities have an opportunity to
monitor the dynamics of the implementation of the sanctions imposed. The Law
on execution of criminal sanctions in its provisions requires that the institutions
for execution of criminal sanctions to regularly submit reports to the courts. Bu-
reau of Statistics of the Republic of Serbia in reports is publishing information
relevant to this issue.

5. Sentencing Levels and the Prison Situation

The prison population ranges between 8000 - 10000 prisoners. According to re-
port of ICPS (International Centre for Prison Studies) prison population rate per
100.000 of national population was 153 (basedon anestimated national population
of 7.25 million at 31.12.2011).The type of prison offenders are sent to depends on
their crime and their sentence. The risk of harm to the public and how likely of-
fenders are to try to escape are also important considerations. Population in cer-
tain prisons depends on the seriousness of their convictions. Prisoners are sorted
by the type of openness of prisons, and type and seriousness of their sentences.
There are 28 prisons in Republic of Serbia under supervision of Prison Sentencing
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Office operating under framework of Ministry of Justice. These prisons are split
into the following types:

« 17 semi-open prisons

« 1 high security closed prison (KPZ Pozarevac)

o 1 closed prison

« 1 training prison for juvenile offenders

+ 2 closed male prisons (KPZ Nis and KPZ Sremska Mitrovica)
« 1 semi-open female prison in Pozarevac

« 4 open male prisons, and

« 1 prison hospital (KPD Hospital in Belgrade).

Table 1
Number of registered drug addicts among prisoners

Number of registered drug addicts among prisoners

2005 2006 2007 2008 2009 2010 2011

Detained 706 2143 3208 2801 1534 2151 1770
Convicted 1654 1724 3019 2948 2528 3286 2811
Juveniles 96 98 112 34 32 60 20

Punished for 103 224 241 280 401 714 328
minor offence

Total 2559 4189 6580 6063 4495 6211 4929

Source: Ministry of Justice Annual Report Prison Administration Operation

Under the Criminal Code of the Republic Serbia, all drug-related offenses are
characterized as a criminal offense. At this point it is quite difficult to distinguish
whether the personswere deprived of their liberty for possession and sale, or for
personal use. It is evident that almost all prosecuted indicate that the drug was for
personal use.
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Table 2 shows only the data on the number of people during those years arriving
at execution sanctions. Onto the specific number must be added those that are al-
ready in prison and therefore the number of inmates in one year are far higher.
Data show that, on average, in prisons in Serbia there are between 8000 to 10,000
inmates at any moment (Estimated maximum capacity of institutions in Serbia
8887 persons deprived of their liberty). In relation to the anticipated capacity of in-
stitutions for execution of criminal sanctions it is evident that here is a problem of
congestion of the institutions. Number of persons deprived of their freedom in the
Republic of Serbia from year to year is increasing which has led to overcrowding of
institutions. In addition to this problem there is an evident problem with the ade-
quate redistribution of persons deprived of their freedom in the institution, which
results in certain institutions having a higher number than the capacity of the insti-
tution allows. While on the other hand, some institutions have a smaller number of
persons deprived of their liberty than they could receive by capacitive conditions.
Although prisons are a closed system controlled drug use is present inside the con-
trolled system. Drug use creates dependence, so from that it can be concluded that
one part of the prison population continues to take drugs inside prison (during a
prison sentence).

Table 3
Type and quantity of illegal substances and objects found in searches

Type and quantity of illegal substances and objects found in searches
2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011

Narcotics (heroin, | 87gr. | 370gr. | 470gr. | 194 gr. | 209gr. | 139gr. | 132gr.
cocaine)

Narcotics (mari- | 370gr. | 310gr. | 520gr. | 127gr. | 419gr. | 177 gr. | 180 gr.
huana and hashish)

Non-allowed medi- | 11 1876 | >4000 | 2993 | 4456 | 4634 | 5131
caments, tablets etc. | pieces | pieces pieces | pieces | pieces | pieces

Alcohol 19liter | 30 liter | 22 liter | 157 142 141 131
liter liter liter liter

Source: Ministry of Justice Annual Report Prison Administration Operation

Based on data from seized illegal and legal psychoactive substances shown in Ta-
ble 3 (shown in the table are only statistical data relating to legal and illegal psy-
choactive substances, it does not diminish the existence of other prohibited items
into prisons, which are the subject of this paper). From these data in Table 3 it can
be concluded that there is continued use of drugs in prisons. It often happens that

307



osms DRUG POLICY AND DRUG LEGISLATION IN SOUTH EAST EUROPE

when using the drugs within the prison prisoners share equipment, and conse-
quently the risk of transmission of infectious diseases is bigger. The problem of
infectious diseases within prisons is evident and it increases the frequency of cer-
tain infectious diseases. Determining diseases that were obtained prior to arrival
or during the prison sentence is difficult to clearly define (Health Education of the
Republic of Serbia’s population is low, there is no developed habit of keeping con-
trol of health).

Table 4
Type and rate of infectious diseases

INFECTIOUS DISEASES | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011
HEPATITISC 528 | 1400 | 1784 | 1349 | 2097 | 1570 | 3187
HIV 22 19 27 47 70 46 60

Source: Ministry of Justice Annual Report Prison Administration Operation

Table 4 presents data on infectious diseases related to HIV and hepatitis C, but this
does not diminish the existence of other infectious diseases (hepatitis A, hepati-
tis B, tuberculosis, etc). In relation to the number of people in institutions for the
enforcement of sentences of deprivation of liberty for alleged period there was a
dramatic increase in people suffering from hepatitis C (Statistics for the period
2005-2011 have shown that patients with the diagnosis of an infectious disease
hepatitis C is the most common infectious disease). Number of people diagnosed
with hepatitis C in the period 2005 to 2011 was six times higher. When it comes to
harm reduction programs in correctional institutions these programs are used to a
minimum, and this type of treatment is not sufficiently exploited.

Table 5
Persons on substitution program
Persons on substitution program
Number of persons on substitution program as at 31 Dec 2008 66
Number of persons on substitution program as at 31 Dec 2009 103
Number of persons on substitution program as at 31 Dec 2010 119
Number of persons on substitution program as at 31 Dec 2011 128

Source: Ministry of Justice Annual Report Prison Administration Operation

There is great potential for these mechanisms to be much more developed and /
or extend the application of alternative sanctions. Currently in institutions for the
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enforcement of the sanctions program works the “department without drugs” that
were established in cooperation with and support of OSCE mission, which aims at
absolute abstinence from all psychoactive drugs without substances”Department
without drugs” entered into the strategies of the Republic of Serbia in the fight
against drugs to expand and improve the program by linking it to make it easier to
facilitate the implementation of treatment.

Table 6
Persons on Drug-free Unit

Drug-free Unit
Capacity of Drug-free | Number of personsinthe | Average number of per-
Unit 2011 Unitasat 31 Dec 2011 sons in the Unitin 2011
332 persons 169 persons 225 persons
Capacity of Drug-free | Number of personsinthe | Average number of per-
Unit 2010 Unitas at 31 Dec 2010 sons in the Unitin 2010
43 persons 15 persons 12 persons

Source: Ministry of Justice Annual Report Prison Administration Operation

First basic of public prosecution in Belgrade signed an agreement with the Special
hospital on addiction, Theodore Drajzera 44, in Belgrade on implementation insti-
tutes of the Opportunity (Delayed prosecution). By applying the Law on Criminal
Procedure article 283 (Public Prosecutor may postpone prosecution for criminal
offenses for which fines or imprisonment of up to five years, if the suspect accepts
one or more obligations). The application of article 283, paragraph (5). Law on
Criminal Procedure the public prosecutor may face in the process to delay pros-
ecution if the suspect agrees to undergo rehab for alcohol or drugs. In the case that
the agreement is complied with and it produces good results (Terminated with the
use of psychoactive substances) in the legally stipulated time (Deadline is set by
public prosecutors, with the provision that this deadline cannot be longer than a
year) does not come up to the institution of the criminal proceedings. At the mo-
ment there is no comprehensive strategy for dealing with the reintegration of of-
fenders after the execution of prison sentence in Republic of Serbia. Preparation of
legislation to regulate this area is ongoing. Whether a person gives to others or sells
abuses or is dependent on the substance is in relation to the legal and moral norms
in the conflict. Crime of the Narcotics-offenders can be viewed in two ways: as a
criminal act and the type of offenses addicts commit to reach drugs and crime as
addicts under the influence of drugs. According to data presented at the National
Commission for the Prevention of substance abuse held on 11.04.2008, the % rob-
bery in Serbia are offenses that have been committed by drug addicts. If we add
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the fact that the RS is partially covered by Smuggling routes, the so-called “Balkan
route” then the data on the prevalence of criminal activities related to drugs is even
more alarming. With regard to the geographical position of our country, it occu-
pies one of the major places as a transit zone for illegal distribution of narcotics .All
this leads to the fact that the rate of recidivism in connection with drug trafficking
or criminal offenses were committed under the influence of drugs are high.

I1. Initiatives for drug law reform undertaken by the
government and/or the parliament in the last 10 years

The Republic of Serbia is a major transit country for the movement of narcotics. Ser-
bia took measures to improve its capacity to combat drug trafficking through new
laws and law enforcement initiatives that tend the regulations on narcotics, corrup-
tion, organized crime. Serbias updated drug laws are adequate. However improved
communication and strategic coordination among law enforcement and judicial
bodies can considerably enhance the comprehensive law enforcement landscape.

2001: Practice was introduced to permit NGO to visits facilities for the prison ad-
ministration

2002: A special law was passed(Law on the fight against Organized Crime).

2004: Department for Execution of Penal Sanctions established a commission for
the health care of prisoners.

2005: The Ministry of Justice of the Republic of Serbia adopted the Strategy for the
reform of the penal system in Serbia.

2005: Decision on establishing a national strategy to fight corruption.
2005: A law on juvenile offenders and criminal protection of juveniles was adopted.
2006: The Law on Execution of Criminal Sanctions was adopted.

2008: The Serbian parliament adopted a set of laws to improve efforts to combat il-
licit drug trafficking, organized crime and corruption.

2008: The Serbian Parliament passed a set of laws in October 2008 to enhance Ser-
bia’s law enforcement’s efforts to combat narcotics smuggling, organized crime,
and corruption. The package of laws includes a law to regulate immigration and
movement of people through the country, an asset seizure law, and a law creating a
new Anticorruption Agency.

2009: The government of RS adopted a strategy for the fight against illicit drugs in
the Republic of Serbia for the period 2009 to 2013.
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2009: Amendment of the Criminal Code of the Republic of Serbia was performed.
2009: Established the National Commission for the Fight Against illicit Drugs.
2010: The law on controlled substances psychoactive was adopted.

2010: Astrategy to reduce the overload accommodation in the institutions for ex-
ecution of criminal sanctions in the Republic of Serbia for the period since 2010
- 2015 was adopted.

2012: First basic of public prosecution in Belgrade signed an agreement with the
Special hospital on addiction, Theodore Drajzera 44, in Belgrade on implementa-
tion institutes of the Opportunity (Delayed prosecution).

I11. Standpoints of relevant stakeholders on drug law reform
and proposals and recommendations for further research
and advocacy work

« Criminal Code shall be in accordance with EU law

« Amendments to the Criminal Code of RS.There was a change in the criminal law
relating to illicit drug offenses

« The Criminal Code is in line with the current trend in the world.

« The Criminal Code RS does not recognize the division of light and heavy drugs
and criminalize all acts related to illicit drugs

« In years to come there must be significant investment in institutions that deal
with treatment of addicts.

« Issues related to illicit drugs should not be regulated only at the state level, but
there should be an international collaboration of all sectors

« On the basis of the strategy and action plan implementing a series of preventive
programs has been initiated.

« In years to come a lot of work has to be done in raising the level of professional
public awareness about the disease of addiction in order to reduce stigmatization
of addicts.

« In the next years there must be intense and more cooperation and communica-
tion between the state and NGOs in the field of drugs.

o The next period in RS must open several methadone centers in support of the
harm reduction program, all in order to help the addicts.
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« At this point, agreements on cooperation for an even better health care system-
the system of execution of criminal sanctions and social system in order to facili-
tate the social reintegration of addicts when they are released from prison are un-
der discussion.

« Continuous education will continue in health, police, etc. on addiction.

« To strengthen citizen’s awareness that drug addiction is a disease and there is no
need to stigmatize addicts.
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I. The current national drug strategy and drug legislation
in Slovenia

1. National strategy on Drugs

The Resolution on National Program on Drugs is a strategic document, which plans
to involve governmental and non-governmental (NGO) institutions in the field of il-
licit drugs. By 2009 the Resolution on National Program on Drugs 2004-2009 was in
use; the new resolution for the next period (probably 2013-2020) was prepared and
put in process for implementation. The new resolution on national program on drugs
provides - as did the previous resolution - an important role for NGOs in tackling il-
licit drugs. The draft of the new resolution dedicates a whole section to NGOs. Reso-
lution on National Program on Drugs 2004-2009 was well prepared and accepted,
but it was difficult to put into operation. A Proposal for a new resolution was adjusted
and improved in cooperation with the ministries, their bodies, NGOs and other pub-
lic institutions and experts, so that any important issues wouldn’t be missing.

Drug policy in Republic of Slovenia is coordinated and implemented by govern-
ment, ministries and their organizational units, public and other institutions. The
Commission of the Government of the Republic of Slovenia for illicit drugs
is in charge of promotion, monitoring and coordination of government policies,
measures and the national program. The Commission is one of the two bodies at
the strategic level (the second one is the Ministry of Health), which create, mod-
ify and coordinate the drug policy. It is composed of representatives of ministries
(Ministry of Health, Ministry of the Interior, Ministry of Education, Science, Cul-
ture and Sport, Ministry of Labour, Family and Social Affairs, Ministry of Justice
and Public Administration, Ministry of Finance, Ministry of Defence, Ministry of
Agriculture and the Environment, Ministry of Foreign Affairs) and chaired by a
representative of the Ministry of Health.

1. Associate professor and Vice - Dean at the Faculty of Criminal Justice and Security, University
of Maribor, Slovenia (bojan.dobovsek@fvv.uni-mb.si)

2. Faculty of Criminal Justice and Security, University of Maribor, Slovenia (gas.hribar@gmail.com)
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With the abolition of the Office on Drugs in 2004 the Ministry of Health took over
aleading role in the coordination of drug policy. The Ministry of Health coordinates
the work of all professional bodies, NGOs, governmental organizations and all other
persons or entities involved in creating or changing the drug policy. It is responsi-
ble for the preparation, financing and implementation of the national program on
drugs, coordination of other programs with the national program, leading an inter-
ministerial coordination of policy making and providing estimates and proposals for
specific programs. It also encourages research work, monitors international issues on
drugs and cooperates with international organizations. In addition to leadership on
drug policy the main task of the Ministry of Health is providing health care by con-
ducting a wide range of programs, treatments and other forms of assistance. Health
care is implemented in public institutions and other organizations under the Min-
istry of Health. There are two organizational units within the Ministry which play
a special role in the field of illicit drugs. The first organizational unit is the Directo-
rate for Public Health, which prevents diseases in the population by working on a
strategic level and thus reducing the burden of diseases, both for individuals and for
society as a whole. Such protection and enhancement of mental and physical health
is carried out through organized social activities. Those tasks include the design and
implementation of health policies at the population level, including drug policy. The
second important organizational unit is the Health Promotion and Healthy Life-
style Division, organizational unit of the Directorate for Public Health. Monitoring
living habits of the population is the basis for the preparation of strategic documents
on health promotion and promoting a healthy lifestyle - without drugs. The division
cooperates with other governmental and non-governmental organizations in the co-
ordination and implementation of policies and measures that affect the improvement
and promotion of health.

National Chemicals Bureau is an agency within the Ministry of Health and it per-
forms technical and administrative functions and tasks of inspection on the basis
of the Chemicals Act and other acts. Its work also relates to the production, distri-
bution and use of substances that may be precursors for illicit drugs, in order to
prevent their misuse or use for unauthorized purposes.

The Institute of Public Health (IPH) plays a central role in public health activities
as it carries out such activities at a national level. As a central national institution it
studies, protects and increases the level of health of Slovenia's population by raising
the awareness of the population and taking other preventive measures. In addition
to the central role in public health activities in Slovenia, IPH actively participates in
international projects, which cover different areas of health and public health prob-
lems in the general population. IPH represents an expert level in supporting deci-
sions, taken by the state at a national and local level and which have direct or indirect
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impact on health. It is also responsible for the preparation of national reports on the
drug situation, which are then forwarded to the European Monitoring Center for
Drugs and Drug Addiction (EMCDDA). It performs the duties under the programs
Reitox and EWS and also participates in the preparation of action plans in the area of
illicit drugs, risk assessments and professional development, training and field coor-
dination. In 2010, the IPH formed a strategic development plan of IPH for the period
2010 - 2015. The document sets out the strategic development areas in 2010 - 2015
and forms strategic objectives and actions to achieve the goals: to provide quality da-
ta and information, evidence-based policy planning and programs, participation in
creating health policies, program development, cooperation in implementing poli-
cies and programs into practice, and monitoring the effectiveness of measures taken.
IPH has a well developed area of prevention, addiction treatment and harm reduc-
tion. Information Unit for illicit drugs is a part of the IPH, which has the task of
providing a national information network, interagency-coordinated data collection
and information sharing at national and international levels (one of the conditions
for cooperation with EMCDDA). The Information Unit collects and analyses infor-
mation on illicit drugs, illicit drug users and the consequences of their use for nation-
al and international needs and sends data to the EMCDDA. In carrying out its tasks
the information unit includes all the relevant ministries, government departments,
public institutions and NGOs.

Ministry of the Interior deals with the tasks of reducing drug supply and also pre-
vention. Plans and objectives are implemented through the Police, while the Min-
istry of Interior has the task of setting up international cooperation (EUROPOL,
EMCDDA, INTERPOL), the coordination of bodies within the country, training
and education of law enforcement agencies, working in the field of illicit drugs,
leadership of law enforcement, as well as analytical and intelligence activities for
detection of offences, related to illicit drugs.

The Police carry out different duties: protection of lives, personal safety and prop-
erty, prevention, detection and investigation of crimes and offences, arresting the
perpetrators, maintaining law and order, protection of national borders, supervi-
sion and regulation of the traffic etc. Tasks performed by uniformed police, crimi-
nal police and other specialized police units also include work in the field of illicit
drugs. The Criminal Police Directorate plays an important role in the field of illicit
drugs. Within the Criminal Police Directorate - specifically, Organized Crime
Division - operates the Illicit Drugs Section, specialized in operational and tacti-
cal tasks involving the detection and prosecution of crime related to illicit drugs.
Its other tasks are planning, directing, implementation and supervision of inves-
tigative activities and other tasks. In addition to the Criminal Police Directorate
(Ilicit Drug Section) operates the National Bureau of Investigation, specialized
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criminal investigation unit of the Criminal Police, which investigates particularly
difficult crimes, especially white collar crime, economic crime, corruption and or-
ganized crime - crimes which require special skills, organization and equipment
for investigation or specifically directed operation of state bodies and institutions
in the areas of taxes, customs, financial management, security, money laundering,
corruption, other crimes, and also illicit drugs.

Within the Ministry of Finance are two bodies which perform some tasks in the
field of illicit drugs: Customs Administration and the Office for Money Launder-
ing Prevention.

In the field of illicit drugs the Customs Administration takes some measures, in order
to prevent the trade in illicit drugs and precursors, which represent a significant risk to
public health. Customs established a system of e-learning for control of precursors for
illicit drugs, which in 2011 included 336 employees of mobile divisions, departments
for investigation, inspectors and customs officers at border crossings. Customs can only
detect and search for illicit drugs (illicit drugs can be seized only by the police).

Office for Money Laundering Prevention detects money laundering and terror-
ist financing. The office plays an important role in the detection of suspicious and
illegal transactions or exchange or transfer of any money or other property, which
derives from criminal activity (also in cases of trade in illicit drugs).

The Prison Administration of the Republic of Slovenia is a part of the Ministry of
Justice and Public Administration which performs administrative and professional
assignments concerning the enforcement of prison sanctions, organisation and
management of prisons and the correctional facility, ensuring provision of financial,
material, personnel and other conditions for the functioning of the prisons and the
correctional facility, and the enforcement of rights and obligations of the persons
who have been deprived of liberty. In performing tasks in the field of illicit drugs the
Prison Administration cooperates with external health organizations and NGOs.

Ministry of Labour, Family and Social Affairs organizes programs for the social
rehabilitation of addicts, including prevention of risks and problems associated
with drug use and other addictions, reduction of social harm caused by illicit drugs
and reduction of the number of addicts. Activities are conducted in day care cent-
ers, therapeutic communities, communes, or offices for advice and information.
Personal assistance, social assistance and family support are provided especially to
people with problems related to illicit drugs. It cooperates with NGOs in the field
of prevention, harm reduction, risk reduction and reintegration.

Ministry of Education, Science, Culture and Sport works in the field of drug pre-
vention, especially in the field of education.
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In Slovenia there are 21 Centers for the prevention and treatment of drug ad-
diction; 20 centers are organizational units of the health centers, and 1 center is a
part of the University Psychiatric Hospital in Ljubljana (Center for the treatment of
drug addiction). Centers provide technical assistance to individuals in drug treat-
ment and help them achieve abstinence.

Basic preventive care is (in addition to IPH) also conducted by 9 Institutes of Pub-
lic Health. They carry out the national program's strategic directions in the field of
preventive medicine and public health.

Local action groups (LAGs) prepare and coordinate the different actions, related
to illicit drugs, at the local level. They are set up by the mayors of local communi-
ties. Their work serves as an addition to public service activities, since LAGs opera-
tions often also include NGOs.

In the field of international law, Slovenia signed the following international treaties
(only some of them are listed): International Opium Convention (1925), Convention
for Limiting the Manufacture and Regulating the Distribution of Narcotic Drugs
(1931), Convention for the Suppression of the Illicit Traffic in Dangerous Drugs
(1936), Declaration on the Control of Drug Trafficking and Drug Abuse (1984),
Declaration on the Guiding Principles of Drug Demand Reduction (1998), Single
Convention on Narcotic Drugs (1961), The Convention on Psychotropic Substances
(1971), Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Sub-
stances (1988), Council of Europe Convention on Laundering, Search, Seizure and
Confiscation of the Proceeds from Crime (1990), Council of Europe Convention on
Laundering, Search, Seizure and Confiscation of the Proceeds from Crime and on the
Financing of terrorism (2005), Protocol (1946) - (1948) - (1953), Protocol amend-
ing the Single Convention on Narcotic Drugs (1972), Resolution 59/160: Control of
cultivation of and trafficking in cannabis (UN, General Assembly, 2005), EU Drugs
Strategy 2005 - 2012 (2004), EU Drugs Action Plan Declaration of European Cities
on Drug Policy (1998), Regulation (EC) No. 273/2004 of the European Parliament
and of the Council of 11 February 2004 on drug precursors (2004), Council Regula-
tion (EC) No. 111/2005 of 22 December 2004 laying down rules for the monitoring
of trade between the Community and third countries in drug precursors (2005).

2. National Substantive Criminal Law

Slovenian criminal law makes a distinction between misdemeanors and felonies.
Misdemeanor is any act that violates the law, government regulation or local com-
munity regulation defined as a misdemeanor and for which the penalty is pre-
scribed. Felony is any unlawful act carried out by a person, which is by the Crimi-
nal Code recognized as a crime, in order to protect the legal values set by the law.
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Felonies are divided into minor and major felonies: minor felonies are those for
which the Criminal Code prescribes a fine or a prison sentence of up to 3 years,
while major felonies are those for which the Criminal Code prescribes a prison
sentence of 5 years or more.

Sanctions for misdemeanors are: fine, warning, termination of the driver’s license,
ban from driving a motor vehicle, expulsion from the country, confiscation, exclu-
sion from public procurement procedures and disciplinary actions. If the fine has
not been fully paid, compliance detention can be used against the oftender in order
to force him to pay the fine. Compliance detention may not exceed 30 days and the
enforcement of compliance detention does not stop the obligation to pay the fine.

Article 3 of the Criminal Code specifies types of sanctions for felonies or attempted
felonies: warnings, penalties and security measures:

a) Warnings includes conditional sentence, supervision (assistance, super-
vision or protection), and judicial warning.

b) Penalties are divided into main and side penalties. The main penalty is
imprisonment” (fine can also be the main penalty), and the fine and ban
from driving a motor vehicle represent side penalties.

c) Security measures imposed by the court set guidance, which the offender
must abide. When determining appropriate security measures the court
takes into account the age of the offender, his psychological characteris-
tics, motives from which he has committed an act, personal situation, his
previous life, the circumstances in which the crime has been committed,
and his behavior after committing the crime. Guidance of the court may
also include the task of rehabilitation in an appropriate medical facility,
but for the treatment of the alcohol and/or drug addiction the consent of
the offender is required.

Conditional sentence may be imposed if the offender is sentenced to a fine or a
prison term of up to two years but it cannot be imposed for offenders, who are sen-
tenced to prison for at least three years. The court can impose a conditional sen-
tence if the personality of the perpetrator, his earlier life, his behavior after com-
mitting the crime, the degree of culpability and other circumstances in which the
offence is committed show that it can be expected that the offender will not commit
other crimes. The offender is sentenced to prison, but the sentence will not be im-

3. Imprisonment may not last less than fifteen days and not more than thirty years. Perpetrator
of genocide, crimes against humanity, war crimes and aggression, two or more crimes of terro-
rism/murder/assassination of the President of the Republic, and taking lives of persons under
international protection or hostages can be punished by a sentence of life imprisonment.

322



COUNTRY REPORT SLOVENIA Lo

posed if the convicted person, during a period of time (determined by the court),
which shall not be less than one year nor more than five years (‘conditional sen-
tence period’), does not commit other crimes. The court may determine that sen-
tence will be imposed if the prisoner fails to return money or other assets gained by
the offence, does not pay the damage caused by the offence or fails to comply with
other provisions foreseen in the penal obligations.

Instead of imprisonment the convict may also be granted other forms of sentence
imposed by the Criminal Code. The imprisonment of up to 9 months may be re-
placed with serving the sentence at home (house arrest), and a prison sentence of
up to 2 years can be replaced by work in the general interest of the public of at least
80 or a maximum of 480 hours over a maximum period of 2 years. The Enforce-
ment of Criminal Sanctions Act provides that the penalty of imprisonment up to
three months may be replaced with work for humanitarian organizations and lo-
cal communities; such work is directed and supervised by the administration of
prison in collaboration with the Center for Social Work.

Slovenian criminal legislation recognizes ‘conditional release’ A convict may be
released conditionally if it can be reasonably expected that he will not repeat the
crime. In assessing whether to conditionally release the convict, recidivism is a pri-
mary consideration, followed by any criminal proceedings pending against the of-
fender for crimes committed before the onset of imprisonment, the relation of the
offender to the committed crime and the victim, the perpetrator’s behavior while
serving the sentence, success in drug treatment and conditions for inclusion in life
outside prison. Conditional release is possible if the person has served 1) half the
sentence, 2) three quarters of the served sentence if the person is convicted to more
than 15 years imprisonment, and 3) 25 years of imprisonment when sentenced to
life imprisonment. Exceptionally, the convict may be conditionally released if he
has served only a third of the sentenced penalty and it can be reasonably expected
that he will not repeat the crime, and if special circumstances relating to the per-
sonality of the convicted person show that he will not repeat the offence. The court
may (along with conditional release) also impose the task of treatment in an ap-
propriate medical facility but only with convict’s agreement if the treatment of ad-
diction to alcohol or drugs is set.

The Criminal Code contains two articles (Article 186 and 187) concerning offences
in the area of illicit drugs. Both articles belong to the category of ‘Criminal offences
against public health’ Article 186 refers to the illegal production and trade in illicit
drugs, illicit substances in sport and precursors for illicit drugs, while Article 187
refers to the inducing of others to use illicit drugs or illicit substances in sport. Pen-
alties imposed by both articles are listed in the following section.
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3. National Drug Laws and Institutions

Drug use is not penalized in the Republic of Slovenia but the possession of illicit
drugs, production of and trade in illicit drugs and inducing other persons to use il-
licit drugs are illegal. Classification of drugs and the conditions for the production
and trade in illicit drugs are set by the Production of and Trade in Illicit Drugs Act.
Ilicit drugs are divided into three groups:

« Group I: plants and substances, which are very dangerous to human health due to the
severe consequences that can be caused by their abuse, and are not used in medicine

« Group II: plants and substances, which are very dangerous because of the severe
consequences that can result in their abuse, and can be used in medicine

o Group III: plants and substances, which are hazardous because of secondary ef-
fects which can be caused by their abuse, and can be used in medicine

Division of illicit drugs into "soft" and "hard" drugs is practically no longer in use in
Slovenia (only occasionally in the media and the public). Instead, the classification
of United Nations and World Health Organization is used: stimulants, depressants
of central nervous system, hallucinogens and cannabis. However, the classification
by the law is different: plants and substances are divided into groups I, Il and III. In
criminal law all the drugs are listed in a single group, regardless of their impact on
health - illicit drugs.

Production of, trade in and possession of illicit drugs from Group I may be done
only for scientific research and teaching purposes. Production of, trade in and pos-
session of illicit drugs from Group II and III may be done only for medical, veteri-
nary, educational and scientific research purposes. Licence for these activities can
be given only by the Minister of Health.

By the term ‘production of illicit drugs’ all the processes are considered, in which
illicit drugs can be obtained (including cultivation, processing and final prepara-
tion). Production of illicit drugs can be performed only by individuals and legal
entities, who qualify for production, but only with a license obtained from the
Minister of Health. Requirements and conditions for production are provided by
a special law. Persons convicted for illegal production and trade in illicit drugs (Ar-
ticles 186 and 187 of Criminal Code) cannot obtain a license for the production of
drugs for five years, starting from the date of final judgment of the court.

Mlicit drugs may be traded in only under license from the Minister of Health. In
order to legally trade in illicit drugs individuals and legal entities must fulfill the
following conditions: 1) they must have adequate facilities and equipment for the
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storage and dispensing of drugs that meet technical and sanitary conditions, and
2) drugs must be kept in special rooms in which there may not be other products;
such premises must be secured against unauthorized access. Imports and exports
are permitted only if the drugs are intended for medical, veterinary, educational or
scientific research purposes, if the quantity of drugs is in accordance with the esti-
mated annual needs (imports) or if the application is accompanied by an import
permit from the competent authority of the importing country (exports).

Any production or trading, which is in contrast with the provisions for legal pro-
duction and trade in illicit drugs and does not have a required license from the
Minister of Health, is punishable under the Article 186 of the Criminal Code.

Penalties for committed misdemeanors and felonies related to illicit drugs are pre-
scribed by the Production of and Trade in Illicit Drugs Act and the Criminal Code.
The Production of and Trade in Illicit Drugs Act provides penalties for the follow-
ing misdemeanors:

« possession of a small quantity of illicit drugs for personal use: 41.73 - 208.65
EUR* (offender may be punished less severely if he voluntarily enters a treatment
program of drug users or other social security programs)

« possession of illicit drugs contrary to Production of and Trade in Illicit Drugs
Act: 208.65 - 625.94 EUR

« ifan individual produces or trades in illicit drugs without obtaining a license from
the Minister of Health: 417.29 - 20,864.63 EUR (legal entity: 4,172.93 - 41,729.26
EUR; responsible person of a legal entity: 417,29 - 2.086,46 EUR)

« ifan individual, who produces and trades in drugs:

o does not keep the drugs in specific areas and does not protect those areas
from unauthorized persons: 417.29 - 12,518.78 EUR (legal entity: 1,251.88 -
20,864.63 EUR, responsible person of a legal entity: 208.65 - 2,086.46 EUR)

ohas not sent the copies of licenses for the import and export of drugs to
the Ministry of Health within 15 days: 417.29 - 12,518.78 EUR (legal en-
tity: 1,251.88 - 20,864.63 EUR, responsible person of a legal entity: 208.65
-2,086.46 EUR)

o does not keep the required records or fails to keep them properly: 417.29 -
12,518.78 EUR (legal entity: 1,251.88 - 20,864.63 EUR, responsible person
of alegal entity: 208.65 - 2,086.46 EUR)

4. For comparison: the minimum monthly salary, set by law, is 584,29 EUR; the average monthly
salary in May 2012 was 996,62 EUR (Source: Statistical Office of the Republic of Slovenia).
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o does not send the reports or other prescribed information to the Ministry
of Health within the prescribed period, or if the information was incor-
rect: 417.29 - 12,518.78 EUR (legal entity: 1,251.88 - 20,864.63 EUR, re-
sponsible person of a legal entity: 208.65 - 2,086.46 EUR)

odoes not allow supervision of the authorities or access to records and docu-
ments, or if he fails to submit all the information and materials which are nec-
essary to perform inspection: 417.29 - 12,518.78 EUR (legal entity: 1,251.88
-20,864.63 EUR, responsible person of a legal entity: 208.65 - 2,086.46 EUR)

Article 56.a of Misdemeanors Act provides that the offender, who does not file a re-
quest for a judicial review against the decision of the misdemeanor, shall pay only
half of the fine if the fine is paid within eight days after the finality of the decision.
Sanctions for felonies related to illicit drugs are set in Articles 186 and 187 of the
Criminal Code:

Article 186 (Unlawful Manufacture and Trade in Illicit Drugs, llicit Substances in
Sport and Precursors to Manufacture Illicit Drugs):

1) 1-10 years of imprisonment for unlawfully manufacturing, processing, selling or
offering for sale; or for purchasing, keeping or transferring with a view to resell;
or negotiating for buying or selling; or otherwise unduly putting in trade plants
or substances, that are classified as drugs, illicit substances in sport, or precur-
sors used to manufacture illicit drugs

2) 3-15 years of imprisonment:

« selling, offering for sale or handing out free of charge illicit drugs or pre-
cursors to manufacture illicit drugs to a minor, mentally disabled person,
person with a temporary mental disturbance, person with severe mental re-
tardation or a person who is in the rehabilitation, or

« if the offence is committed in educational institutions or in their immedi-
ate vicinity, in prisons, military units, public places or public events, or

« if the felony under point 1) is committed by a civil servant, priest, doctor,
social worker, teacher or educator by exploiting his position, or

« if for the felony under the point 1) minors are used

3) 5-15 years of imprisonment if any of above mentioned felonies is committed
within a criminal organization, or if the offender organized a network of drug
resellers or drug agents

4) 6 months to 5 years of imprisonment for manufacturing, buying, possession of
or furnishing other persons with the equipment, substances or precursors for
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production of illicit drugs or illicit substances in sport without the license of the
Ministry of Health

Article 187 (Rendering Opportunity for Use of Illicit Drugs or Illicit Substances in Sport):

1) 6 months to 8 years of imprisonment for inducing a person to use illicit drugs/il-
licit substances in sport; providing illicit drugs/illicit substances in sport to others,
giving a place or other facility for the use of illicit drugs/illicit substances in sport

2) 1-12 years of imprisonment if felony under point 1) is committed:

« against a minor, mentally disabled person, person with a temporary men-
tal disturbance, person with severe mental retardation or a person who is in
rehabilitation, or

« in educational institutions or in their immediate vicinity, in prisons, mili-
tary units, public places or public events, or

« by a civil servant, priest, doctor, social worker, teacher or educator by ex-
ploiting his position

3) the committed act is not against the law if the offender commits it within the
treatment program or program for controlled drug use, which is in accordance
with the law, approved and implemented within the framework or under the su-
pervision of public health institutions

The penalty for a felony under the Article 186 of the Criminal Code is about the
same or slightly less strict than the penalty for manslaughter (5-15 years of impris-
onment). The difference between manslaughter and trade in illicit drugs (not com-
mitted within a criminal organization) is small, so opinions among the public and
experts are divided. Some question the effectiveness of strict sentences while oth-
ers argue that the sentences are appropriate or too low. A similar division of views
concerns the comparison of felonies from Articles 186 and 187 of the Criminal
Code with the felony of ‘Dangerous driving on the road’ (Article 324 of the Crimi-
nal Code), which contains the following provision: «The driver of a motor vehicle,
who causes immediate danger to life or body of any person /or driving under the
influence of narcotic drugs, psychoactive medications or other psychoactive sub-
stances/ .../ and in doing so:

- disregards the rules of driving or safety distance, or

- on the road, that has two or more marked lanes for driving in one direction, drives
in the opposite direction, turns or drives in reverse or attempts to drive so, or

- does not adjust the speed on less visible parts of roads, at intersections, pedestrian
crossings, bicycle lanes or crossings, railway crossings, shall be punished by fine or

up to three years of imprisonment.«
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Slovenian legislation has no provisions regarding the impact of dependence on the
sanctions. The court has the right to conduct independent decision-making, taking
into account all the evidence, personal characteristics of the offender, the aggravating
and mitigating circumstances and any other factors that may affect the judicial deci-
sion. The offender’s drug dependence may or may not be considered as a mitigating
factor, but it may especially have the impact on the court’s decision to send the of-
fender for alcohol or drugs treatment in an appropriate medical facility. The legisla-
tion also does not make provisions for special treatment for offences of ‘secondary
crime’ (‘cravings to use’) - the offenders of ‘secondary crime’ offences are treated the
same as offenders of all other crimes, which are not committed by addicts.

There is no difference in the law between small and big drug dealers. The only di-
vision which refers to the ‘type” of dealer is between those involved in organized
criminal groups and those, who are not. For those, involved in an organized crimi-
nal group, the higher penalty is prescribed. The law does not specify which quan-
tity of illicit drug is considered as a small quantity of illicit drugs. The Production
of and Trade in Illicit Drugs Act does not lay down limits of minimum allowed
possessed quantity of illicit drugs nor how much the quantity of illicit drugs for
personal use is. It is at the discretion of the police and court to decide in a particu-
lar situation how much the ‘small quantity’ of illicit drugs is. There are differences
in practice: some police officers and judges punish offenders for a possession very
small quantity of illicit drugs very strictly, while others do not see a possession of a
certain quantity of illicit drugs as a misdemeanor or as an offence.

Misdemeanors and felonies are processed by different courts. District courts deal
with the misdemeanors; therefore, violations of the Production of and Trade in Il-
licit Drugs Act are processed by district courts. District courts also deal with crimes
for which the maximum sentence would not exceed three years of imprisonment,
while the offences for imprisonment of over three years fall under the jurisdiction
of county courts. All offences under the Articles 186 and 187 are punishable by im-
prisonment of more than three years; therefore the county courts deal with crimes
related to illicit drugs. There are no specialized courts in Slovenia which would deal
with felonies related to illicit drugs.

The principle of universality in the Slovenian judicial system does not apply to
crimes related to illicit drugs; it applies only to certain serious crimes against hu-
manity known to the international community which are prosecuted in all coun-
tries, regardless of where they were committed. The Criminal Code of the Republic
of Slovenia also applies to aliens who committed a crime against a foreign coun-
try or its citizen if they are caught in the territory of the Republic of Slovenia and
are not extradited to a foreign country. In that case, the court is not allowed to im-
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pose more severe penalties than those prescribed by the law of the country where
the offence was committed. If the offender has already served the sentence for a
crime, which was executed abroad, or it has been decided with an international
treaty to execute the sentence in the Republic of Slovenia or if the offender abroad
was found not guilty or the execution of the sentence was barred or if the offence
was prosecuted under foreign law at the request of the victim, and such a require-
ment has not been filed or was withdrawn, the offender cannot be prosecuted for
the same crime (principle ne bis in diem).

4. Drug Law Enforcement in Practice

In the field of combating crime associated with illicit drugs the Police and its organi-
zational units (uniformed and criminal police, National Bureau of Investigation) play
a major role. The police act in accordance with the law; strategies, plans and guide-
lines. Control over the production, possession of and trade in illicit drugs is carried
out on a regular basis; especially in areas where presence of illicit drugs is expected. It
also sends patrols to areas, where drug dealers and drug users frequent.. Harassment
of drug users is not the practice of police because drug use is not illegal.

The police can, in cases and under conditions laid down by law against a person
who exercises certain crimes (among them are also felonies from Articles 186 and
187 of the Criminal Code), use covert investigative measures (secret surveillance,
monitoring of electronic communications, control of letters and other parcels, wire-
tapping and recording of conversations, secret pursuit etc.). Such measures also in-
clude measures of feigned purchase, feigned acceptance of or giving gifts, or feigned
acceptance of or giving bribes, but the police and its co-workers must not provoke
criminal activity with implementation of before-mentioned measures (‘police en-
trapment’). If the criminal activity is provoked, such a circumstance excludes the ini-
tiation of criminal proceedings for committed felonies. Other than that, there are no
specific provisions for crimes which would relate (also) to illicit drugs.

One of the police tasks is also detection of cannabis farms and laboratories for the pro-
duction of other illicit drugs. Recently, there has been a rapid increase in the discovery
of a number cannabis farms and drug laboratories.. The most frequent are cannabis
farms. The equipment of such farms depends on the purpose of growing cannabis - in
cases, where the cultivation of cannabis is meant for personal use or small sale, farms
are poorly equipped. In cases of greater sales or involvement of organized crime, farms
are professionally equipped with expensive equipment. The Police also use covert in-
vestigation measures and information of police informers to find farms and labora-
tories. Another source of information are citizens who help to notify the police about
suspicious activities in their area/neighborhood (common and unusual power cuts,
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the smell of cannabis, discovered illegal connections to the public electricity supply,
suspicious activity in and around abandoned buildings, etc.).

Police detention and pre-trial detention are not dependent on drug use/addiction.
Article 43 of the Police Act provides that a police officer may detain a person who
disrupts or threatens public order, if public order cannot be established otherwise
or if the threat cannot be averted in any other way. In that case, police detention
can last up to 48 hours. Pre-trial detention can be ordered only by the court if: 1)
the person is hiding, if it is not possible to determine the persons identity, or if
other circumstances indicate a risk of absconding, or if 2) there is a legitimate fear
that the person will destroy traces or evidence, related to the crime, or if special
circumstances indicate that the person will interfere with the conduct of criminal
proceedings and so affect the witnesses, or if 3) the weight, method or the circum-
stances, in which the felony was committed, and the offender’s personal character-
istics, previous life, environment and the living conditions of the offender or any
other special circumstances show the danger that the offender will repeat the of-
fence, complete the offence or attempt to commit the offence which the offender
threatens. Pre-trial detention may last up to 48 hours (the law allows for the pos-
sibility of prolongation if the conditions are met and there are reasons for it). A
detained person has the right to appeal against the detention. Alternative forms of
detention are the promise of the person not to leave the home, restraining order,
reporting to the police station, bail and house detention. Slovenian law contains no
compulsory or voluntary treatment at this stage to compensate pre-trial detention
or any mild form of ensuring the presence of the accused.

The legislation does not regulate the status of drug addicts during the hearing. The
perpetrators dependency does not affect the imposition of pre-trial detention or
other actions of the court and law enforcement in the criminal proceedings. If the of-
fender is under the influence of alcohol or illicit drugs, the hearing must not be con-
ducted. If the hearing is conducted while the offender is under the influence of alco-
hol or illicit drugs, the court may not base its decision on testimony from the accused.
Each confession of the offender, given under the influence of alcohol, illicit drugs or
other psychotropic substances, is regarded as a violation of the privilege against self-
incrimination. Police officers and an investigating judge are not allowed to enable the
offender/addict use of illicit drugs at the hearing, as this would be contrary to the Ar-
ticle 187 of the Criminal Code. In addition, the Criminal Procedure Act forbids any
force, threat or other similar funds (medical procedures or substances) to be used to-
ward a defendant, in order to achieve his statement or confession. If these provisions
are violated, the court may not base its decision on testimony from the accused and
the testimony must be eliminated from the court file.
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5. Sentencing Levels and the Prison Situation

Slovenia has 6 institutions of incarceration (with 7 additional sections in other loca-
tions) and a correctional institution for juveniles. 4 institutions are prisons for men,
1 prison is for women, and 1 prison is for adults and juveniles (together in the same
prison, but physically separated). There were 1404 persons in prisons on the 26% July
2012. Compared with international standards, Slovenian prisons are overcrowded.
On the 19" November 2012 1412 person were imprisoned (the official capacity of
all prisons is 1,309). The prison population rate is 69 prisoners per 100.000 citizens
(based on an estimated national population of 2.06 million citizens). The table below
(Table 1) shows the prison population and occupancy of prisons in 2011.

Table 2
Prison population in prisons and capacity and occupancy of prisons
in 2011 (The Prison Administration of the Republic of Slovenia, 2012)

Prison |1.12011| ac- |total| in- | re- |out-|31.122011|average| ca- |occupan-
cepted flow |leased | flow number | pacity| ¢y (%)
Dob | 400 | 198 [598| 37 | 98 | 92 445 442 | 420 | 100,48
Slo. Vas| 57 0 57 | 59 | 36 | 26 54 58,9 | 63 | 93,49
PuS¢ava| 15 0 15| 14| 11 2 16 153 | 17 90
Ig 62 206 |268 | 17 | 203 | 18 64 64,2 | 83 | 77,35
Celje | 85 397 | 482 | 44 | 418 | 23 85 77,5 | 96 | 80,73
Koper | 124 | 214 [338| 58 | 214 | 61 121 128,6 | 110 | 116,91

N. 36 340 |376| 14 | 353 0 37 32,7 | 32 |102,19
Gorica

Ljublja-| 233 924 [1157| 32 | 810 | 142 237 233,3 | 128 | 182,27
na

N. 46 471 |517 | 16 | 474 22 37 40,7 35 | 116,29
mesto

OOIg| 13 0 13 | 72 | el 3 21 169 | 27 | 62,59
Maribor| 142 832 [974| 90 | 762 | 163 175 152,8 | 146 | 104,66

M. 32 187 219 31 | 199 | 16 35 33 41 | 80,49
Sobota
00 35 39 |74 | 55| 96 5 28 34 36 | 94,44
Rogoza

PD 25 17 42 5 18 2 27 27,5 68 40,44
Radece

TOTAL| 1305 | 3825 (5130|544 | 3717 | 575 | 1382 |1337,4|1302| 102,72
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Unfortunately, there is no available statistical data of the number of convictions
for illicit drugs related crime. There is only available data for categories of offenc-
es (e.g. offences, related to illicit drugs fall into the category of ‘Criminal offences
against public health’). On January 1* 2011 there were 116 persons incarcerated
for ‘Criminal offences against public health. 159 new persons were imprisoned that
same year (same category of criminal offences) - this number represents 16% of all
incarcerated persons (compared to other crimes).

Tables 3 and 4 represent the number of prisoners with problems of illicit drug use
(during the period 2003-2011) and the number of prisoners with the measure of
compulsory treatment or with drug problems by categories of prisoners (in year
2011). Both tables do not representthe number of people imprisoned for crimes
related to illicit drugs.

Table 3
Number of prisoners with problems of illicit drugs (2003-2011)
(The Prison Administration of the Republic of Slovenia, 2012)

Year 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011
number of all | 4.725 | 4.344 | 3.097 | 3.572 | 4.311 | 4.383 | 4.730 | 4.592 | 4.975
prisoners

prisoners 727 944 868 948 | 1.090 | 1.210 | 1.209 | 1.215 | 1.073
with prob-
lems

share (%) | 15,38 | 21,73 | 28,03 | 26,5 | 25,3 | 27,6 | 25,6 | 26,5 | 21,6

Table 4
Number and proportion of prisoners with the measure of compulsory
treatment or with drug problems by categories of prisoners
(The Prison Administration of the Republic of Slovenia, 2012)

Types total number prisoners with share
of prisoners in2011 dependency problems (%)
convicts 1.919 623 32,5
compliance detainees 1.816 135 74
pre-trial detainees 1.193 292 24,5
minors 47 23 49
TOTAL 4.975 1.073 21,6

EMCDDA Statistical Bulletin for the period 2001-2009 shows that on average 16%
of all criminal offences in Slovenia are related to the production and trade in illicit
drugs, and 81% of the criminal offences are related to possession of illicit drugs.
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There is no available data on recidivism of offenders, who have already served pris-
on sentence for crimes related to illicit drugs.

There was an increase in number of interceptions of drugs, psychotropic sub-
stances and other prohibited items in prisons in 2011; there was also a similar
increase in the ratio of found items on persons, entering the prisons, and found
items inside the prisons. There has been a slight decline in 2006 and 2008, but the
number of found substances and items increased in 2009. In 2010, prisons again
reported a small number of found drugs; the decline continued in 2011. In ad-
dition to drugs, prison guards also discovered tablets, accessories for drug and
alcohol use which are mostly used for the production of alcohol in prison. Cases
of violence related to extortion were recorded in 2011, mostly due to drug trad-
ing or the debtor-creditor relationships. One of the most appropriate means of
resolving conflicts between prisoners would be housing in predominantly single
cells, according to the expected standards in the EU, which is - given the current
situation/overcrowded prisons - virtually impossible. Medical care inside prison
is provided for all prisoners by medical staff; outside the prison the help of other
medical institutions and NGOs programs can be offered to prisoners. Medical
personnel in the field of addiction treatment provides assistance to prisoners
in the abstinence crisis, substitution therapy, and urine tests to detect the pres-
ence of drugs in the body, advice and education on the risk of infection with HIV
and hepatitis. At the same time inmates are encouraged to do testing, vaccina-
tion against hepatitis B and treatment with the implementation of psychosocial
support programs in order to achieve higher goals in the treatment of addiction.
Enforcement of Criminal Sanctions Act provides that inmates can be tested for
the presence of psychotropic substances in the body or in body fluids if person-
nel reasonably suspects that the inmate is under the influence of drugs; inmates,
who are involved in a treatment program or drug treatment, can also be tested at
any time. In 2011, no person was infected with HIV. The available data shows the
results of confidential tests in 2011 for HIV, hepatitis A, hepatitis B and hepatitis
C (see Table 6). Prisons implemented preventive measures in order to prevent
the incidence of these diseases.
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Table 5
Results of voluntary and confidential tests for hepatitis and HIV in period
2003-2011 (The Prison Administration of the Republic of Slovenia, 2012)

Year 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011

number of 134 179 605 242 297 235 202 197 134
tests for HIV

numberof | 183 | 269 | 303 | 322 | 378 | 326 | 271 | 284 | 192
tests for hepa-
titis

HIV 0 0 0 2 1 1 2 1 0
hepatitis A 3 3 2 1 2 0 0 0 0
hepatitis B 14 10 7 12 15 7 13 11 15
hepatitis C 63 90 85 87 97 75 47 60 55

TOTAL 80 103 94 102 | 115 83 62 72 70

Slovenian courts may impose a penalty of community work instead of prison.
Overcrowding is resolved in accordance with the recommendation of the Council
of Europe in 1999, thus the setting of other alternative forms of custody is becom-
ing the priority of the Prison Administration - such a solution is also cheaper than
building new prisons.

In the field of social reintegration the draft of the new Resolution on National Pro-
gram on Drugs includes the following objectives: Accelerate the development of
psychosocial treatment programs for drug users, therapeutic communities and com-
munes as well as programs of social reintegration and employment of former sub-
stance abusers, and thus contribute to reducing the social exclusion of drug users.
It is necessary to promote the continuity of treatment and participation by prisons,
other correctional institutions and youth detention home programs with social care
and various therapies. In addition, The Enforcement of Criminal Sanctions Act
provides that the competent centers and other entities must prepare the program
of necessary measures to help the convict and assist him in (re)integration into so-
ciety after serving the sentence at least three months prior to release from prison.
Such help involves the cooperation of competent centers, employment services,
management bodies for housing, and public institutions in the field of health and
education, except in cases when a prisoner refuses the help of institutions. NGOs,
charitable organizations, self help and other civil society organizations can also
help in implementing the individual treatment/reintegration program. Govern-
ment and non-government organizations try to provide jobs and housing to con-
victs after serving the sentence, while offering them material assistance (if such as-
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sistance is needed). During imprisonment psychologists, educators, sociologists,
social workers, teachers, instructors and teachers of practical lessons help with or-
ganizing convicts’ lives and work in prison, which promotes the proper inclusion
of convicts into normal life after serving their sentence.

I1. Initiatives for drug law reform undertaken by the
government and/or the parliament in the last 10 years

By 2000, Production of and Trade in Illicit Drugs Act, Illicit Drug Precursors Act,
and Act Regulating the Prevention of the Use of Illicit Drugs and the Treatment of
Drug Users had been adopted in the field of illicit drugs. In this context it is also
worth mentioning the Criminal Code, which (since 1994) contains two articles re-
lated to illicit drugs. The Illicit Drug Precursors Act expired on 2007, as some of its
provisions were transferred to the Criminal Code.

The Resolution on the National Program for the period of 2004-2009 was prepared
and implemented in the last 10-year period. Its preparation had been coordinated
by the Office on Drugs, which also coordinated the operation of the Commission
of the Government of the Republic of Slovenia for illicit drugs and NGOs. The res-
olution provided examining of the introduction of stricter penal policy, according
to which the previous Criminal Code (CC) was replaced by a new version of the
Criminal Code (CC-1) in 2008. Two articles related to felonies in the field of il-
licit drugs (Article 186 and 187) remained and were also substantially expanded.
Penalties for the felonies related to illicit drugs remained more or less the same: the
penalty for unauthorized production and trade in illicit drugs, illicit substances in
sport and precursors changed from ‘for at least three years’ to ‘five to fifteen years
of imprisonment’ if the offence is committed in a criminal organization. A new
paragraph was added in the Article 186, which incriminated selling, offering and
sharing illicit drugs free of charge in educational institutions or in their immediate
vicinity, in prisons, military units, public places or public events or if the offence is
committed by a civil servant, priest, doctor, social worker, teacher or educator by
exploiting his position, or if for any previously listed felony minors are used. The
penalty for rendering opportunity for use of illicit drugs (Article 187) increased
from ‘three months to five years of imprisonment’ to ‘six months to eight years of
imprisonment’ The second paragraph of Article 187 was expanded and now crimi-
nalizes the involvement of a civil servant, priest, doctor, social worker, teacher or
educator, who induces others to use illicit drugs.

The resolution tried to speed up procedures before the competent authorities, who
decide on offences and felonies; especially procedures, where drug addiction is
the cause of crime. The same is provided in the draft of a new resolution. Previ-
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ous resolutions called for the examination of options to determine the quantity of
illicit drugs for personal use and the quantity of illicit drugs, which can no longer
be considered as the quantity for personal use. So far, the legislation in this area has
not changed. Planned changes also include offering professional help to individual
violators, as soon as the criminal offence is discovered, and the introduction of al-
ternative sanctions. Even in these two areas, the legislation has still not changed.

Representatives of ministries, NGOs and the Faculty of Social Work cooperated in
developing a new Resolution on the National Program on Drugs for the period 2011
-2020 (or 2013 -2020, depending on the year of adoption of the new resolution). Due
to the large interest of NGOs and the public, the Ministry of Health organized con-
sultations in which the participants expressed their opinions and made suggestions
for the new resolution. The new strategy should clearly define some pressing prob-
lems, such as ‘safe rooms’ for drug injection and homeless drug users. According to
the reports of implementation of the old strategy and evaluations of methadone pro-
grams, the Slovenian programs are of high quality; staff is well-trained, but all centers
should be more associated with NGOs and Centers for social work.

At the moment, the new version of Production of and Trade in Illicit Drugs Act
is being prepared by ministries, government and non-government organizations,
scientists and other interested parties. Among others, the new version of Act in-
cludes higher penalties for misdemeanors, related to possession of illicit drugs.

In 2011, the then largest opposition party of the National Assembly submitted a
draft of the ‘Law on mandatory testing of officials for illicit drugs’ in the parliamen-
tary procedure. The proposal had been made because of the information on the
presence of cocaine between Slovenian politicians, which had been in circulation
in the public. It all began in 2010 when the media and public got information that
the (now former) Minister of the Interior (from the coalition party at that time)
had supposedly been using an illicit drug (cocaine). The minister considered the
information as a lie and gave urine for a test, which showed no traces of drugs. Af-
ter the test the minister said: »Now, let’s set new standards in politics.« Members of
the opposition then made a draft of the new law, which aimed to ensure the public
interest in transparency of officials, preventive actions on illicit drugs, and, conse-
quently, their interaction with drug trading and corrupt practices. Officials, who
by law should have been tested for illicit drugs, were members of Parliament, the
President of the Republic, the Prime Minister, Ministers and State Secretaries. The
Proposal provided a mandatory test of each official once in the calendar year of its
mandate for the presence of illicit drugs in the body. The proposal was rejected and
the majority of parliament members were outraged - the most common argument
for rejection was: the law would ‘excessively interfere in the privacy of officials’
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I11. Standpoints of relevant stakeholders on drug law reform
and proposals and recommendations for further research
and advocacy work

The standpoints, proposals and recommendations were divided into four parts,
regardless of their authors: “Health, social work and other related fields”, “Repres-
sion and criminal justice”, “NGOs and their activities” and “Policy making” (some
standpoints may be contrary to other standpoints as they represent the opinions of

different stakeholders).
Health, social work and other related fields:

« Promotion of food products from hemp is controversial, since it promotes illicit
drugs, while giving the appearance that cannabis is harmless. Limiting the adver-
tising of food products from hemp was proposed. Promotion of food products
from hemp is directed toward youth with the aim of promoting the general use-
fulness of hemp. Cosmetic products from hemp do not represent such a problem
because they are not used in the same way as food, do not contain as much THC as
food products from hemp, and are used by other types of consumers.

« Slovenia wishes to introduce so-called 'safe rooms' for drug injection. The basis
for the safe room lies within the Article 187 of the Criminal Code, which states
that giving a place or other facility for the use of illicit drugs is not punishable if it
is done within the treatment program or program for controlled drug use, which is
in accordance with the law, approved and implemented within the framework or
under the supervision of public health institutions.

« A considerable number of people, who have problems with drugs, go abroad for
treatment, although Slovenia has many programs in which they can be treated.
This presents a unique problem: when people return to Slovenia, they have prob-
lems with social reintegration; hence some of them again start using illicit drugs
because of the lack of social networks. Effective psycho-social treatment should be
held in the native language if the addicts want to gradually be socially reintegrated
into the society in which they want to live.

Repression and criminal justice:

o Criminal law and criminal justice are adjusted to current trends in the world,
where the penalties for crimes related to illicit drug trafficking are stricter. Penal-
ties should be reduced or replaced by alternative forms of imprisonment and the
perpetrators should be quickly processed. The problem of crime associated with
illicit drugs should be tackled globally; therefore common rules of conduct and ac-
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tions in cases of breaches of legislation should be introduced. Alternative forms of
sanctions should also include harm reduction programs.

« Legislation represents a problem in the functioning of the police. The most com-
mon barriers are limits to covert investigation measures. Their suggestions have
already been forwarded to the legal department, but now the process is ‘on hold’ at
the higher levels.

« Standards for execution of house searches, obtainment of lists of telephone traffic,
and some other investigative actions should be reduced.

« Changes in legislation, which now enables an agreement with prosecutors on a
lower sentence if the offender confesses to the criminal offence, is causing frustra-
tion and dissatisfaction. A large amount of evidence obtained by police would be
sufficient to convict the offender to a high penalty, but now enables the perpetrator
- for the sake of faster and shorter procedures - to avoid stricter penalties.

« It would be necessary to expand and regularly update the national list of banned
drugs with the list of EU. Difficulties arose in practice, when the drug was illegally
transported from Austria to Italy and could be seized, but the Slovenian criminal
investigators were not able to do so because, according to Slovenian legislation,
that substance was not classified as an illicit drug, but at the same time was, accord-
ing to the EU legislation.

« The sentences for offences under Articles 186 and 187 of the Criminal Code are
sufficiently high, in some cases too low. The damage caused by illicit drugs is in
most cases enormous (especially for a person's health) so the severe penalties are
appropriate for such offences.

« Penalties for misdemeanors related to illicit drugs should be more severe - a pro-
posal has already been made and will soon be accepted.

« A distinction between misdemeanor and the felony should be made in practice:
in some cases it was difficult to determine (given the following circumstances) if
an individual had an illicit drug for his own use or for trade in illicit drugs. There
was a proposal to legalize the levels for all illicit drugs under which the possession
of illicit drugs would be treated as a misdemeanor, and above which the possession
would be treated as a felony.

« Serving alternative sentences instead of prison should not be allowed to all prison-
ers. Selection of the sentence should be based on the offender’s character and past.

« Proposal of the police to legally set a maximum of allowed quantity for possession
of illicit drugs was rejected. Ministry of Justice explained that during the police or
judicial procedure it should be defined whether the quantity of any drug, possessed
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by an individual, was for personal use or for further trafficking. This would allow
people to carry a quantity of illicit drugs to a threshold, but would not eliminate
the problem of trade in illicit drugs. Another problem is the content of psychoac-
tive substances in relation to the quantity of illicit drugs.

« It would be necessary to introduce different levels of alternative penalties and to
enable the police and judges to impose a penalty, appropriate to the perpetrator,
circumstances of and the committed oftense.

« Proposed changes in the draft of the new Production of and Trade in Illicit Drugs
Act are not satisfactory: increasing fines would have a greater impact on already
financially and socially weak addicts. Increased fines would only exacerbate the
problem because addicts couldn’t pay off the fine.

« The quantity of drugs for personal use should be decriminalized; determining the
quantity of illicit drugs for personal use would not eliminate any problems, there-
fore NGOs preclude on determining the thresholds.

« High penalties for the offenses are meaningless. All the circumstances and perpe-
trator’s characteristics should be taken into account, when determining the type of
penalty. Perpetrators should also be individually considered.

NGOs and their activities:

« NGOs also work as an intermediary between individuals and the state, since us-
ers of programs/illicit drug users find it difficult to express their desires and prob-
lems, and do not know how to improve or help to improve the situation.

o The work of NGOs is too little appreciated and not valued equally with the work of
government organizations and other public institutions, although NGOs do most of
the work, which is usually done better than the work of government organizations.

« NGOs propose integration and cooperation between NGOs and government or-
ganizations.

« Drug users and addicts should not be treated as patients. Instead of punishment,
they need help from professionals. All drug users should not be immediately sent
for detoxification but also to NGOs’ programs, which offer different types of help.

« The public is not aware enough of the excellent cooperation between NGOs, the
police and the Ministry of Health, which have yielded very good results in the past.

« The participation of NGOs in creating a new proposal for the Production of and
Trade in Illicit Drugs Act was the first time that NGOs had participated in creating leg-
islation. The Ministry of Health now favors the participation of NGOs in the process
of creating and changing legislation. NGOs believe that great progress has been made.
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« NGOs should be involved in creating legislation, as they - opposed to other gov-
ernment organizations and public institutions - know what is really happening ‘on
the street.

Policy making:

« It is not widely understood in Slovenia that cannabis is regulated by international
legislation. Some activists say that the Slovenian legislation is not flexible enough
and that by legalizing drugs the state could also collect taxes from trade in illicit
drugs. On the contrary, some NGOs oppose legalization because it would only
worsen the health situation in Slovenia.

« The issue of cannabis control would have to be tackled at the international level
and not just on a national one. Because by changing/liberalizing legislation in only
one country the global drug problem is not changed.

« Politicians are insufficiently aware of the problem of illicit drugs. A lot of them
talk about property crime or organized crime, while the topic of illicit drugs is al-
most never mentioned - only the presence of illicit drugs in road traffic. Due to
other policy priorities, the problem of illicit drugs is still in the background.

« The matters always go well at the practical level but they always stop at the higher
level, when the decisions of politicians or management is required for further pro-
cedure.

« Some governmental bodies and institutions miss the Office on Drugs, which op-
erated until 2004, because it effectively carried out tasks in one place. Such tasks are
now distributed among different ministries, departments or their organizational
units, which makes their operation less effective and more time-consuming.

« Compared with other countries, Slovenia has relatively mild penalties for pos-
session of drugs; therefore it was proposed in the new Production of and Trade in
Mlicit Drugs Act to impose higher penalties. The proposal has not yet been the sub-
ject of parliamentary procedure.

« Different policy priorities were the main problem in adopting new legislation on
illicit drugs because it delays the process of adoption.

+ Another problem in implementation of the programs and assistance for ad-
dicts represents the lack of financial resources. Although the treatment system for
addicts is already developed (there are no waiting lists, and the system is free of
charge for users), it is also expensive. The budget for drug treatment is 5 (total 10
- all drug demand reduction programs) million EUR, but very much was/is be-
ing done for relatively little money. By simple comparison: Ireland, which has more
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than 4.5 million inhabitants (Slovenia has about 2 million inhabitants), spends 250
million EUR on drugs.

« Implementation of alternative forms of punishment depends on the courts, so it
is up to them, how often, or if any alternative forms of sanctions are imposed.

« Communication between the Ministry of Health and the police is intensive and
productive; also communication with other bodies, including NGOs and individ-
uals, is very good. Such communication gives better results, and the proposals for
new policies are more quickly coordinated and prepared.

« Solutions to addressing the problem of illicit drugs should be sought together
through dialogue; hence the tolerance and maintenance of communication are im-
portant.

« The strategy is well written, but it serves only as a guideline. A good action pro-
gram is required for the implementation of measures from the strategy, not the
strategy itself; it is also necessary to provide good control over the implementation
of the program.

« Rooms for safe injection of illicit drugs should be introduced as soon as possible, in
order to prevent further infections, ‘overdoses’ and the improper use of illicit drugs. It
is necessary to create places, where illicit drug use can be done away from the public
eye, and - more importantly - under the supervision of medical personnel.

« Society is not mature enough for the legalization/decriminalization of illicit
drugs, though it would be good if illicit drugs were legalized/decriminalized. At
the same time, it would also be necessary to restrict access to illicit drugs, to which
even young people would have access (e.g. ordering drugs over the Internet).
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